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PREFACE TO THE FIRST EDITION 


The book here presented to the public is the outcome of 
a project conceived some four years ago by Lord Justice 
(now Lord) Atkin, and Sir William Beveridge, 
the Director of the London School of Economics and 
Political Science. At that time, negotiations were on 
foot for the establishment of a Chair of English Law in 
the University of London, to be attached to the School 
of Economics, which was providing the necessary funds ; 
and it was an understanding, when the author accepted 
the invitation of the University to occupy that Chair, 
that he should undertake, as a part of his professorial 
duties, a course of lectures and discussions on the funda- 
mental principles of English Law, under the title of ‘‘ The 
Elements of English Law.” These lectures and discus- 
sions were to be for the benefit, not, in the main, of 
professional lawyers, actual or potential, but of laymen 
interested in the place of Law in modem communities 
and its influence on economic and social polity. 

Lord Justice Atkin and Sir William Beveridge did not 
merely advocate this plan, but drew up in consultation a 
definite scheme or syllabus of the intended course, which 
the author, in his lectures and in this book, has closely 
followed. If he may be permitted to say so, he considers 
it an admirable scheme ; and he feels that whatever 
appreciation of the arrangement of this book the public 
may manifest, should be directed entirely to the framers 
of the scheme and not to the actual writer of the book, 
which is, appropriately, dedicated to its true originators. 

As for the author’s own share in the work, he is not 
likely, after so many years’ study of English Law that 
he prefers not to count them, to under-estimate the diffi- 
culty of writing anything about that subject which shall be 
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worth reading, and shall yet be intelligible to the layman. 
More especially is he unlikely to fall into this error, as 
the book now presented is not in the least intended to 
be ‘ useful ’ in the commercial sense of the word, i.e. to 
enable a layman to do his own legal business without the help 
of professional lawyers. There are books which have that 
aim, and which make, accordingly, a considerable appeal 
to a large section of the community. Let them suffice. 

The aim of this book is entirely different, and much 


more ambitious. It is to make the lay reader, English 
and foreign, understand that the rules of English Law 
are at once the unconscious expression of the national 
mind and that, at the same time, they exercise a powerful 
influence on the mental attitude, and therefore, on the 
character and conduct, of the Englishman. As is well 
known, English Law is no artificial and codified system in- 
herited from antiquity or imposed by an autocratic ruler, 
but a living picture or reflection, formless and difficult to’ 
describe, of the unconscious working of the English mind 
as expres.'-.ed in tradition, statute, and judicial decision. 

It IS hardly going too far to say, that not since Black- 
stone’s day (now approaching two centuries ago) has any 
attempt to present this picture as a whole, in literary 
form, been seriously undertaken. Admirable books on 
English Law, written for laviryers professional or amateur 
exist in abundance. But for a picture of English Law as 
a whole, drawn for, and intelligible to, the layman, we 
must still go back to Blackstone ; and Blackstone’s 
picture, masterpiece as it is, has long ceased to be a true 
picture of the English Law of to-day, for English Law is a 
livmg and changing thing. 

Is it possible for such a picture now to be drawn ? Only 
the author believes, by observing one golden maxim. It 
has been well said, that every statement about English Law 
is either a statement of a general rule or a statement of an 
exception from such a rule. To the professional lawyer, 
the exceptions (far exceeding in actual number the genial 
es) are the essential things ; for it is they which bring 
grist to the professional mUl. The old type of law-book 
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was, for that reason, concerned almost entirely with ex- 
ceptions, often barely alluding to the general rules with 
which, ex hypothesis the lawyer, for whom it was intended, 
was familiar. To the layman it was, naturally, a nightmare. 
But, within the last half-century, not a few admirable 
text-books, clearly setting out the fundamental principles 
underlying various chapters of English Law, and dealing 
but lightly with the exceptions from them, have appeared, 
and have done much to further that revival of sound legal 
education of which, at one time, there seemed little hope. 
In this connection it is only necessary to recall the honoured 
names of Sir Frederick Pollock, Sir William Anson, A. V. 
Dicey, and F. W. Maitland. 

The author of this book can, therefore, plead that, in 
attempting to explain the principles, as distinct from the 
exceptions, of English Law, he is but carrying to its logical 
conclusion a movement which other and greater men have 
started, and that, though the attempt to embrace a wider 
subject and appeal to a wider audience, has necessitated 
some change of methods, he has, at any rate, set before 
himself the best models, with whose creators he has, in 
fact, been privileged to enjoy and profit by personal 
communion. 

Even so, he would hardly have ventured to start his 
book on its voyage, but for the fact that Lord Atkin, 
who, as has been said, was himself a joint author of 
the plan on which it is based, had not further, with 
great generosity, offered to read and criticize the whole 
of the work before it went to the printers, and, finally, 
consented, at the author’s request, to contribute to it 
the valuable Foreword which follows. With such encour- 
agement and help, it would have been cowardly to refuse 
an opportunity of exalting, however feebly, the fame of 
one of the Englishman’s greatest achievements, viz. the 
creation of the one great system of indigenous national 
law which the modern world has produced. 

In view of the fact that the book is intended, primarily, 
for the lay reader, it has not been thought advisable to 
cumber it with the elaborate system of foot-notes and 
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references to be found in books written for the professional 
lawyer. But, for the benefit of those readers who may 
desire to pursue the subject further, a select Bibliography, 
upon which some care has been expended, has been placed 
at the end of the text. 

Finally, to avoid all misunderstanding, the author desires 
to emphasize the fact that he treats of English Law only 
as it is administered in England. English Law has spread 
round the world ; but in each adopting country it has 
undergone modifications, with which it is impossible here 
to deal. 

The author wishes to thank Mr. Guy Fossick, of 
Lincoln’s Inn, Barrister-at-Law, for the useful Index 
which he has been good enough to contribute. 

London School op Economics 
AND Political Scienob, 

February, 1928. 


PREFACE TO THE FOURTH EDITION 

The new edition has been revised to bring the law down 
to the end of 1935. In performing his task, the author 
has been helped by many kind friends ; and he would 
especially thank the contributors to the Annual Survey 
of English Law, which, year by year, reviews the progress 
of English Law in statutes, decisions, and literature. 


December, 1935. 
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FOREWORD 

By the Right Hon. the Lord Atkin 

The substance of this book was delivered at the London 
School of Economics in a course of lectures designed to 
meet the needs of those who take up the subject of Law 
for the final courses for the degrees in Arts and Economics 
granted by the University of London. It is the work of 
the University Professor of English Law, one of the most 
distinguished teachers of Law in the country ; and it 
needs no more than his name to commend it to the stu- 
dents for whose needs the lectures were intended. But 
it appeals to me as serving a much wider purpose. Its 
production is a step towards the goal of securing the 
recognition of some teaching of law as a factor in a general 
liberal education. It is the partial acceptance of this 
ideal that makes the selection by London University of 
‘law’ with its carefully framed syllabus as one of the 
subjects in the examination for degrees in Arts and 
Economics such a significant advance. 

It has always seemed to me inexcusable that law has 
ceased to play the part in higher education that it did in 
the days of Fortescue, and that Locke and Blackstone 
desired for it in their time. After all, law enters into 
nearly every relation of social and civic life from birth to 
death : its maintenance in a reasonable form adapted 
to present needs is essential to the State, It inculcates 
a sound morality : and a grasp of its main principles 
affords an incomparable intellectual training. One would 
have thought that some knowledge of elementarv law is 
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as essential to the training of the future citizen, as it 
is admitted is some knowledge of elementary science or 
of letters. And a lawyer may be forgiven for his belief 
that even an elementary knowledge of what our English 
law is would remove much of the distrust of law and 
law courts that to some extent impedes the free enforce- 
ment of civil rights. 

But to receive such instruction there must be teachers : 
and teachers say, how can they teach without a textbook ? 
Well, here is a book which, whether in the hands of a 
teacher or of the learner, will be found to cover the 
ground. Here the layman will find how the very founda- 
tions of society were laid : and how the structure is main- 
tained: what law means, how custom crystallised into 
law and local custom broadened into common law : how 
law courts and judges developed from the King’s house- 
hold — older institutions than Parliament : how trial by 
jury is a royal benefit conferred by the King’s justices in 
the place of the remedies of local courts : how Equity 
arose from the King through his Chancellor mitigating 
the rigidity of the Common Law. He will learn of the 
reign of law : and its control of the Executive : of crime 
and the great overriding presiunptions on which the 
administration of the criminal law is based : he wUl 
learn the principles of the law of contract and of wrongs, 
and will see how both have evolved from a few leading 
principles developed to meet the circumstances of each 
new case by a succession of judicial pronouncements. He 
will learn the principles of construction of statutes and 
written documents, and may even as legislator or man of 
business learn to express himself with precision, and 
thereby save himself much trouble and expense. He will 
team something of procedure ; of the different functions 
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of judge and jury ; and of the rules of evidence as means 
of ascertaining truth. In short, though this book cannot 
be guaranteed to make its reader a better citizen, it can 
be guaranteed to make him better equipped to be a good 
citizen. I cordially recommend it. 


Atkin. 




CHAPTER I 

THE NATURE AND DIFFERENT KINDS OF LAW 


LAW is one of the elemental forces which rule the world. 
The leaders of mankind — founders of religions and empires, 
philosophers, successful generals, architects whose works 
are the admiration of all, men of science whose discoveries 
have transformed our conception of the universe — all 
these have, from time to time, appealed to Law as a 
justification or explanation of their beliefs or conduct. 
And although it is evident that these different persons 
use the term ‘ law ’ in widely different senses, yet there 
is a sufficient similarity in their language, and a sufficient 
likeness in the ways in which they deal with their subject, 
to lead us to think that, unconsciously, they are all appeal- 
ing to the same fxmdamental idea or concept, though 
it is extraordinarily difficult to define exactly the nature 
of that idea or concept. And this belief is confirmed 
when we discover, as the work of travellers and anthro- 
pologists is increasingly enabling us to discover, that this 
idea or concept of Law is not confined to civilized peoples, 
but is to be found, though often in grotesque forms, in 
primitive communities. 

As to the widespread existence of the idea or concept 
of Law there appears, then, to be very little room for 
doubt. It is when we come to ask ourselves what exactly 
is the meaning of this idea or concept, that difficulties 
arise. It soon, then, becomes obvious, as has been said, 
that the meanings in which the word ‘ law ’ is used by 
different classes of persons are widely different — so different, 
in fact, that we are at first inclined to wonder whether 
the identity of the name employed is not purely accidental. 
Quite clearly, when a physician speaks of the ‘ laws of 
health,’ or a soldier of the ‘ laws of strategy,’ or a lawyer 
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of the ‘ laws of property,’ these persons are thinking, 
not only of different things, but of different kinds of 
things. The ‘ laws ’ of the physician are not rules laid 
down by human authority ; though human skill may draw 
inferences from them and advise persons to act in accord- 
ance with them. On the other hand, the ‘ laws of pro- 
perty,’ of which the lawyer speaks, are, unquestionably, 
laid down by human authority, though often, as we 
shall see, in a curiously indirect way ; and obedience to 
them will be enforced by human authority. What are 
the essential similarities which bind together these various 
uses of the term ‘ law ’ ? 

This is a difficult question to answer ; and anything like 
an attempt to give a reasoned reply to it would involve 
a discussion far too technical and elaborate to be useful 
in a book like the present. But a general survey of the 
conclusions of the many thinkers who have tried to 
answer that question seems to lead to the conclusion that 
the idea or concept of law, to whatever kind of subject- 
matter applied, always involves the union of two simpler 
ideas or concepts, that of order and that of compulsion. 
The latter is, perhaps, the more prominent of the two, 
at any rate in Western Europe, where the State, which 
uses compulsion as one of its most conspicuous instru- 
ments, bulks so largely as the promulgator, the enforcer, 
and the interpreter of law. Still, most thinking persons 
would admit that a law — at any rate a law of human 
origin — which had nothing but force to justify its existence, 
would hardly be law at all, but would be rather the 
expression of tyrannical or arbitrary authority, unless it 
contained also the element of ‘ order,’ to which we have 
referred. What is this ‘ order ’ ? 

It seems to the writer probable, or at least possible, 
that the idea of ‘ order ’ implied in Law originated in 
some very primitive perception of the advantages of 
method and system. Let us suppose some pastoral 
group, on its way from one camping-ground to another, 
halted round a well in an oasis of the desert. Imagine 
the confusion, delay, and ill-feeling that would be aroused, 
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if the shepherds and their respective flocks were allowed 
to scramble indiscriminately for places at the well, to 
arrive at the oasis in any confusion that seemed good 
to them, and depart in the morning in similar fashion. 
Probably such was the state of affairs in the earliest days 
of migrations ; but its inconveniences must have been so 
great, that the introduction of customary rules to replace 
it by some more convenient system evidently in fact 
took place. How this early triumph of order over chaos 
was achieved, it is impossible to say, though hints with 
regard to it may be gathered from the students and ex- 
ponents of anthropology. It is highly improbable, from 
what we know of primitive society, that it proceeded 
from a voluntary perception of the rational advantages 
of the change ; for the use of reason by the generality of 
mankind is a late arrival in history. It is far more likely 
that it w^as gradually brought about by the exercise of 
authority on the part of those members of the community 
who, by reason of their strength, their age, or their 
intelligence, found means to make their wishes felt. If 
so, the intimate connection between order and compulsion, 
which we have suggested as the elements of Law, was 
early established. 

But if our conjecture (for it is very little more) as 
to the origin of order and system in primitive communities 
is at all correct, it explains yet another fact in the evolu- 
tion of the idea or concept of Law, viz. its extension from 
the methods of order evolved in a primitive community 
to the symmetrical sequence of events in non-human 
and inanimate Nature. The thing that would particularly 
strike the primitive observer of such customs as those 
we have conjectured would be the uniformity and con- 
tinuity of the practices which they produced. Such an 
observation would be profoundly welcome to the primitive 
mind, which hates nothing so much as to have to exercise 
itself in thinking out new problems. Every observer of 
children (who, in many ways, are extraordinarily like 
primitive men and women) knows of the fascination 
exercised on the child-mind by monotonous repetition 
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and uniformity (“ The animals went in two by two **), 
and the embarrassment, often amounting to real grief, 
caused by a demand for a choice which involves hard 
thinking. And when the growing observation of Primitive 
Man began to extend to things like the habits of animals 
and birds, the return of the seasons, the appearance of 
the sun, moon, and stars, and he found that these too 
appeared to practise a similar uniformity, he naturally 
drew conclusions as to the origin of this state of things 
which accorded with his own experience ; i.e. he regarded 
it as the result of the influence of certain superior Powers, 
who would be mortally offended by any attempt to dis- 
regard it. Thus the idea of order^ and its cognate idea 
of compulsion^ spread from human to non-human affairs, 
being, as civilization advanced, profoundly stimulated 
by the discoveries of experimental science, which seem 
(in spite of certain recent rather damaging criticism) to 
show, that the whole universe with which we are ac- 
quainted exists by virtue of certain uniform sequences 
of phenomena, which it is customary to term ‘ laws.’ 
The result has been to elevate the idea of Law, with its 
essence of orderly compulsion, from a mere exercise of 
power by the stronger over the weaker members of the 
community, to the dignified position of a function neces- 
sary to the existence of the universe as we understand it. 

Greatly, however, as the idea or concept of Law has 
gained in dignity and impressiveness by being extended 
from human to non-human relations, this expansion has 
its dangers. It may, for example, lead to a confusion 
between ‘ laws ’ which, whatever their fundamental 
identity, differ profoundly in their methods of application 
and the subjects with which they are concerned. Those 
who believe in the existence of an omnipotent Power or 
Powers, to whom all hearts are open and all desires 
known,” quite naturally ascribe to such Powers the pre- 
rogative of prescribing rules, not merely for the outward 
conduct, but for the beliefs, motives, and feelings of the 
hearts and minds of men. Thus the ‘ Laws of God ’ 
are the subject of study of a special class of persons. 
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known as theologians, whose object it is to discover and 
enforce those rules. The sequences of purely physical 
phenomena are studied by observers whose business it is 
to elucidate them and make them clear for the benefit of 
mankind, whose very existence depends upon at least a 
rudimentary recognition of them ; and the forms which 
that recognition should take are likewise in charge of 
various groups of persons, known as ‘ professions,’ of 
medicine, engineering, mining, and the like. Finally, 
there is the problem of the enactment, interpretation, and 
enforcement of rules of conduct for men and women 
gathered together in communities which we call ‘ nations,’ 
i.e. large groups of persons occupying definite territories, 
which consist now, not merely of land, but of the air 
above it, and even to a limited extent the neighbouring 
or ‘ territorial waters ’ of the sea, and marked off from 
other communities by an allegiance to an institution which 
we call a State. The rules which this State enacts, 
interprets, or enforces are known as the ‘ law of the 
land ’ ; and the special group or class of persons con- 
cerned with the administration of them is known as 
‘ jurists,’ or, simply, ‘ lawyers.’ But the laws with which 
they deal are very different from those of the theologian, 
the student of physical science, the physician, or the 
engineer. They have been defined as “ rules of civil 
conduct enforced by the State ” ; and this chapter may 
conclude with a brief explanation of that famous definition. 

As has been already suggested, ‘ State ’ and ‘ Nation ’ 
are closely allied but quite distinct terms. A nation is 
a group of people inhabiting a definite territory, which 
is marked off from other collections or groups of peoples 
by the fact that it owes its allegiance to a single Govern- 
ment, which claims to exercise a direct control over each 
individual in the group. This control is exercised in 
each case according to a more or less complicated system 
of rules known as the ‘ Constitution,’ which is itself part 
of the law of the land. The machinery which this system 
' constitutes ’ is known as ‘ the State ’ ; . and it goes on 
quite independently of deaths or other changes of the 
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persons who from time to time work it. Of course, 
therefore, the State has no objective or concrete existence, 
being merely an institution or piece of mental machinery 
constructed for certain purposes. Therefore it is illogical 
and confusing to use the terms ‘ State ’ and ‘ Nation ’ as 
though they were interchangeable. 

One other point may be noted, to meet criticism. In 
these days of easy transport and complicated industrial 
and commercial arrangements, it is quite frequent for 
persons who owe allegiance to one Government to live 
in territory which is under the control of another Govern- 
ment. We call such persons in this country ‘ aliens.’ 
Quite naturally, this condition of things sometimes raises 
delicate questions between the two Governments con- 
cerned ; and what we call the Law of Nationality exists 
to define these relations. But this is a subject not 
properly so much for national (i.e. territorial) as for 
international law ; and it is a matter for great regret 
that it is not settled by some international code, instead 
of being left for the national laws of the different Govern- 
ments interested, which are, as a consequence, often so 
inconsistent as to cause great inconvenience, and even 
hardship, to the persons concerned. The point to notice 
is, however, that the alien is a part of the nation in whose 
territory he lives, at least to the extent that he must 
obey its laws, whilst he is there. He may not have all 
the rights and privileges of a citizen in his adopted country ; 
but he is amenable to its courts of justice, at any rate 
unless, by the rules of international law or the provisions 
of a treaty between the Government to which he owes 
allegiance and that of the country of his adoption, it is 
provided otherwise. But such cases are rare in modern 
times. 

Our definition also states that a law is a ‘ rule of 
conduct.’ It is unnecessary to refer again to the im- 
plication of ‘ order ’ in the word ‘ rule ’ — that which is 
regular or straight — beyond pointing out that it includes 
very much more than what is usually understood by a 
‘ command.’ No doubt., some commands produce rules- 
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because the practice of obedience to them on a large 
scale results in that uniformity of conduct which, as we 
have seen, is closely related to the idea or concept of 
' order.’ But it includes, as we shall see when we come 
to deal with the sources of English Law, many compulsory 
influences on conduct which have never been expressed 
as commands at all. It may surprise non-legal readers 
to learn, for example, that the famous rule of primo- 
geniture, by which the eldest son succeeded to his ances- 
tor’s estate on the latter’s death without a will, was 
never formulated as a command by any English King or 
Parliament, though it governed the succession to the 
chief kinds of landed property in England for at least 
six centuries. But it was undoubtedly a law. 

Then it should be observed that such rules as the 
State enforces are rules of condvef^ not of belief or judgment. 
The State is a machine singularly ill-fitted to deal with 
questions of belief ; and it is not the least of the advantage 
of its gradual emancipation from theological influences, 
that it has virtually ceased, in what is called modern 
civilization, to try to do so. That is not its business, 
which is to hold the balance even in dealing between one 
member of the nation and another, and to prevent one 
citizen encroaching upon the personality of other citizens, 
which he cannot do by merely holding a particular belief 
or opinion. But it should, of course, be noticed, that to 
hold beliefs and opinions is one thing ; to express them 
is another. The latter act is conduct, not merely belief ; 
and though, in some (perhaps most) cases, such conduct 
may be harmless, or even beneficial, yet in some few cases 
it may undoubtedly be harmful to individuals or the 
nation, and may therefore be controlled by the State. 

Moreover, it need hardly be pointed out, that no State 
attempts to enforce all the rules which affect the conduct 
of its citizens. For example, it may be said to be a rule 
of conduct in most civilized communities that people 
should work during the light, and rest or sleep during the 
dark hours of the day, unless their occupations compel 
them to do otherwise. And there are, obviously, sound 
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reasons for this almost universal rule. Nevertheless, no 
State enforces it* Similarly with the rules against private 
drunkenness, debauchery, excessive gambling, and the 
like. The trouble is, however, that there is hardly any 
kind of conduct on the part of one member of so closely 
organized a body as the modern nation, which may not 
affect, for good or ill, his fellow-citizens. That is why 
it is so very difficult to place a satisfactory limit on State 
action ; so that one can hardly say that even the famous 
‘ Prohibition ’ Amendment of the Constitution of the 
United States was unconstitutional, though we may think 
it unwise. But there is, undoubtedly, a strong feeling 
both among lawyers and laymen, that only certain kinds 
of conduct are the appropriate sphere of State control ; 
and this view was expressed by Blackstone, the great 
English jurist of the later eighteenth century, when he 
defined law not merely as a ' rule of conduct ’ but as a 
rule of ‘ civil conduct.’ 

Finally, our definition requires that a rule of conduct, 
to be a law, must be enforced by the State. Observe, 
that it does not require that it should be imposed, or 
originated, by the State. In fact, especially in the case 
of English Law, it is historically demonstrable that a 
great deal of it was never consciously imposed by the 
State at all ; and the persistent and not always over- 
scrupulous efforts of the dominating school of English 
legal philosophers in the nineteenth century to prove the 
contrary, were more ingenious than edifying. It would, 
on the other hand, be^ quite plausible to maintain that 
English Law owes much of its stability, as well as much 
of its flexibility, to the fact that the State has not at- 
tempted to arrogate to itself the r61e of exclusive law- 
maker. It will, however, be sufficient to indicate, when 
we come to analyse the sources of English Law, the facts 
which render the older theory untenable. 

As a last w^ord, it may be pointed out, that the enforce- 
ment of law by the State may be either direct or indirect 
— ^in fact, of many degrees. In some cases, the State may 
say emphatically : “ If you do such an act, you will be 
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put in prison.” That is the general attitude of what is 
termed the Criminal Law. But the State may simply 
say : “ If you do such an act, and your neighbour who 
has suffered in consequence chooses to appeal to us, w'e 
will make you pay him compensation.” Here, it will be 
seen, the State does not act unless requested by the 
injured party. This is what we call the Civil Law. 
Finally, the State may say : “ We do not expressly forbid 
such an act, e.g. driving on the wrong side of the road ; 
but, if you do it, and a collision occurs, w'e shall assume 
that you were the party to blame.” The result is, that 
the rule of driving on the side of the road deemed to be 
‘ right ’ is enforced, though indirectly, by the State. 


« 



CHAPTER II 

THE OEIGINS OF ENGLISH LAW 

The English, or Anglo-Saxons, were not the earliest 
settlers in the land which afterwards took their name. 
They reached the country, travelling in various kinds 
of shallow-draft keels, from the western borders of the 
northern mainland of Europe, in a long succession of migra- 
tions which lasted from the fifth century after Christ 
until the tenth. When they arrived, they were pure 
heathens, worshipping Sean^avian deities like Thor 
and Odin, and the spirits of half-mythical ancestors. 
Their different languages were, probably, dialects of a 
common stock ; but it is very doubtful whether one 
group could always understand the language of another. 
They were, mostly, good fighters ; for they included 
the more adventurous spirits from a land in which the 
struggle for life with stem Nature was perpetual, and 
where internecine feuds were indigenous. They probably 
knew more about sea-craft and fishing than any other 
race in Europe ; but they also knew a good deal about 
the rearing of cattle and sheep and the practice of primitive 
agriculture. Probably it was their preference for these 
comparatively safe pursuits to the dangers and hardships 
of a fisherman’s life, which brought the bulk of them to 
England, and intensified their grip on their new homes. 

Britain, as the whole island had been known at least as 
far back as the days of Julius Caesar, the founder of the 
Roman Empire, was, at the arrival of the earlier English 
settlers, and for long after, peopled by a race which is 
supposed to have immigrated from a somewhat more 
southerly district of the mainland than that from which 
the English came, and, after an independent settlement 
of some two or three centuries, to have been conquered 
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by the Romans, and brought, more or less effectively, 
within the Roman system of government and civilization. 
Certain it is that many of them had reached a high stage 
of culture, possibly with too great rapidity for it to remain 
permanent after the artificial support of Rome was with- 
drawn. There was a semi-official Christianity, partly 
derived from the powerful Church of Gaul, and partly 
from the missionary efforts of Irish evangelists. The 
luxury of the Roman officials and settlers had spread to 
some extent among the people, and probably caused 
them to dislike the newly arrived English, not merely as 
strangers and heathen, but as barbarians. Whether the 
Britons themselves had found the island empty, or had 
had to overcome a still older race, or races, is uncertain ; 
but, if there are smvivals of such primaeval races, too 
little is known about them to justify any inference as 
to their influence upon English institutions. 

It is, however, a different matter when we address 
ourselves to the question : Are the so-called ‘ Anglo- 
Saxon Laws,’ those oldest monuments of the English 
legal system, purely English, or a compound of the customs 
of the Englishman and the Romanized Briton ? 

In the present state of our knowledge, it is impossible 
to give a dogmatic answer to this question. One can 
only point out the improbability of anything like fusion 
between the two races in these early centuries in which 
the outlines of the English system were drawn. Despite 
the untrustworthiness in detail of the legends and records 
of that time, we can realize (what all general considerations 
would also lead us to assume) that the period during which 
the English spread over the eastern and southern parts 
of Britain was a period of continuous and cruel fighting 
between invaders and invaded, which ended in the latter 
being cooped up in the western strip of land stretching 
from Strathclyde to Land’s End, known till comparatively 
recent times as ‘ Wales,’ the country of the ‘ stranger.’ 
We know too that, whereas the English brought with 
them, as one of their central institutions, the stockaded 
village, surrounded by great arable open fields, worked 



14 


PRELIMINARY 


on a system of common ploughing, the Britons, more 
pastoralists than agriculturists, preferred the looser tribal 
type of settlement which suits large cattle-runs, in which 
a single homestead stands at a distance from its neigh* 
hours. Above all, there was the difference of religion ; 
for, when the English were converted in the seventh and 
eighth centuries by missionaries from Rome, it was too 
late to alter the results of the previous centuries of storm 
and conflict. 

Whether or not we are right in supposing that the so- 
called ‘ Laws of the Anglo-Saxons ’ represent purely 
English ideas, and are little influenced by British customs, 
it is possible to make one or two useful observations on 
the character of these * Laws,* which have been subjected 
to a minute and careful editing by a distinguished German 
scholar, the late Dr. Felix Liebermann.^ Their genuinely 
archaic character is a valuable suggestion of the long 
road which a system of Law has to travel before it reaches 
a condition in which it satisfies the needs of a civilized 
community. 

It is one of the most striking features of the ‘ Anglo- 
Saxon Laws,* that they do not profess to deal with the 
whole of England, but only with certain parts of it, or 
rather, perhaps, with certain of the races or kindreds 
settled in it. There was, in fact, at the times when these 
Laws were recorded, no ‘ England * as we understand 
it, i.e. no single country under a single government, 
speaking a single language, and, in general, following the 
same law. And so we find, in the Anglo-Saxon Laws, 
groups of documents dealing with Kent or the Kentish 
men, others with Wessex or the West-Saxon men, others 
again with the Midlands or Mercia, the land of the Angles, 
who ultimately gave their name to the whole country. 
Not merely the rules, but even the language employed, 
differ in each case ; and an expert linguist could tell, 
simply from the language employed, to what part of the 
country a particular ‘ law * belonged. 

* TTnfortiinately for some English readers, this monumental work 
(Osfs^ss der AngeUsaehsent Halle, 1912) has not been translated. 
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But our knowledge of Old-English institutions reveals 
the fact that the ‘ Laws of the Anglo-Saxons,’ valuable 
as they are for the understanding of the origins of English 
Law, give us an3d:hing but a complete picture of the social 
life of their day. They are fragmentary compilations, 
probably intended to deal only with matters in which 
some great event was bringing changes into the old ways 
of life, and thus causing disputes which, like most disputes 
in primitive society, were apt to end in violence and 
bloodshed. We must beware of assuming among the 
Englishmen of the seventh or eighth centuries after Christ 
that passion for voluminous State documents which dis- 
tinguishes their descendants. The arts of reading and 
writing were rarely practised in those days ; the printing 
press was undreamed of. Consequently, the process of 
recording laws or customs was painful and laborious, 
and was, apparently, reduced to a minimum. It is only 
by the invaluable evidence of the survival of institutions 
hardly so much as mentioned in the Anglo-Saxon Laws, 
that we realize, as by a flash, the prevalence of a state 
of what might, almost literally, be termed ‘ parochialism,’ 
beside which the divisions into Wessex, Kent, and Mercia 
appear almost modern. The survival into quite recent 
times of the ‘ immemorial custom of the manor,’ the 
existence of which was politely ignored by the King’s 
Courts of Justice till nearly the end of the fifteenth century, 
and which actually survived as good local law in hundreds 
of country villages till a few years ago, is a startling 
reminder of the intensely local character of primitive life. 
For the ‘ manor ’ was, in most cases, nothing more than 
the ancient township or village, which had been the 
typical unit of settlement from the days of the earliest 
English invasions, with a ‘ lord ’ imposed upon it by a 
later system of government. After all, there is nothing 
surprising in a primitive society being a strongly localized 
society ; for in primitive society communication between 
different localities is immensely difficult. It is not very 
easy for people living under modern conditions to keep 
this fact in mind> 
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Two other points about the Anglo-Saxon Laws deserve 
a word of mention. 

The first is, that, though these laws often (indeed 
usually) bear the names of kings and rulers, it must not 
be thought that they were deliberately invented and 
enacted, like a modern Act of Parliament, by the kings 
after whom they are named, or, indeed, by anybody else. 
Nowadays, if a Government or a group of members of 
Parliament makes up its mind that a rule of conduct 
ought, for some reason or another, to be enforced, it 
employs a skilled draftsman to put its desire into the 
form of specific injunctions intended to enforce that rule, 
whatever may have been the previous practice of the 
persons intended to be affected. If Parliament agrees, 
the projected ‘ Bill ’ is enacted in the name of the King, 
“ by and with the advice and consent of the Lords spiritual 
and temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same.” This 
is what we call ‘ legislation,’ or the passing of new laws. 
To the ordinary Englishman of the eighth or ninth century, 
such a process would have seemed blasphemous. He did 
not speculate much as to the origin of the rules of conduct 
which he followed. If he thought about it at all, he as- 
sumed that it had ‘ always been so ’ ; and, if pressed very 
hard, he might have attributed the origin of such rules 
to one of the gods or long-dead heroes of his mythology. 
After the conversion of the English to Christianity, when 
the influence of the Roman Church began to make itself 
felt in the Anglo-Saxon Laws, and, undoubtedly, to 
influence them in the direction of change, the idea was 
still something the same. For the bishops never for a 
moment admitted that they were making changes out of 
their own heads. They were merely introducing the 
precepts of the Supreme Law-giver, which had previously 
been hidden from heathen eyes. Occasionally, in the later 
Anglo-Saxon Laws, we And an exceptionally powerful 
king writing of changes which he or his father has made ; 
and these occasions contain a significant hint as to the 
future of Law. But, for the most part, the Anglo-Saxon 
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Laws profess to be nothing more than the ‘ settling/ 
‘ fastening/ or ‘ securing/ by the written record, of the 
ancient customs. At the very least it can be said that, 
everywhere, the Laws of the Old English assume the 
existence of a mass of immemorially old, unalterable, 
spontaneously observed rules or practices, which no man 
created and no man might alter. It may, perhaps, be 
added, that this belief has never entirely disappeared in 
England, and that it explains much in English legal 
history. 

The last thing we may note about the Anglo-Saxon 
Laws is, that they ignore entirely many' differences of 
classification and treatment which to modern lawyers 
seem obvious. The sharp distinctions of modern juris- 
prudence — substantive law and procedure, criminal and 
civil law, public and private law, and the like — ^are quite 
absent from them. Even the more obvious distinction 
between ecclesiastical and secular affairs is absent ; one 
gets rules as to the observation of Lent next to rules about 
burglary and trespass, and rules about stealing mixed 
up with rules about privileges of the clergy. We know 
that, in some vague way, the existence of proprietary 
rights was recognized ; because there was, obviously, a 
law of theft, and theft implies property w’^hich can be 
stolen. But most of the rules about the use of land, 
which we would give so much to know, are assumed 
rather than stated. We infer them from the denunciation 
of house-breach {ham-socn) and such like offences ; but 
we cannot be sure that the object of these rules is not to 
protect life rather than property. All this is typical of 
archaic law. 


The Norman Conquest 

At one time it was the Tashion to assume that the 
victory of William of Normandy at Senlac in 1066 was 
the beginning of English legal history. That assumption 
is so grossly inconsistent with facts, that the reaction 
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against it has been excessive ; and there is now rather a 
tendency to assume that the Norman Conquest was an 
unimportant incident in the development of English Law. 
That assumption is, if possible, more unfounded than its 
predecessor. 

The Norman adventurers, military and ‘ clerical ’ 
(as civilians were called in those days), who settled upon 
England in the eleventh century, were certainly no al- 
truistic missionaries, desiring to sacrifice their lives for 
the good of their adopted country. They themselves 
would have scorned such a suggestion. Plunder, in one 
form or another, was their avowed object. If, however, 
they were robbers, they were intelligent and systematic 
robbers, who were far too wise to sacrifice a steady and 
assured income to the mad impulses of destruction. Their 
civilians, or ‘ clerks,’ showed a genius for order and 
method. They loved documents and records almost as 
much as the English hated them. We know far more of 
the England before the Conquest from their records than 
we could possibly discover from contemporary sources. 
Many of them were, unquestionably, corrupt ; but their 
own system of records facilitated their discovery and 
conviction. The military adventurers had fewer virtues. 
They were cruel, oppressive, and quarrelsome. For- 
tunately, both classes had over them a master of quite 
exceptional political genius, who, young as he was, saw 
the dangers of the situation, and determined to avert 
them. He could not, of course, refuse to acknowledge 
the right of his barons, implicit in the morality of the 
time, to take handsome toll of the country which their 
arms had won. But he determined that they should not, 
by their exactions or oppressions, drive the native peasantry 
to revolt or despair, and thus destroy the fruits of his 
conquest, nor, by their private wars with one another, 
lay waste the country with fire and sword. 

An impulsive or merely brutal monarch would have 
trusted to occasional outbursts of ferocity to keep his 
turbulent followers in order. William and his successors 
(notably his son Henry and his great-grandson of the same 
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name) did much more than this. On the one hand, they 
rapidly set up an elaborate system of courts of justice, 
both central and local (the ‘ Bench,’ the ‘ Exchequer,’ 
and the ‘ eyres ’ or circuit courts), to enforce the royal 
rights against the royal vassals ; and these courts ulti- 
mately, though only after a long struggle, became a 
complete machinery, not only for enforcing the ^ pleas of 
the Crown,’ but also (which was equally important) for 
deciding the ‘ common pleas ’ or pleas of the people. 
Moreover, they carefully revived and enforced the ancient 
and somewhat primitive English institutions — the courts of 
the hundred and the shire, and the ‘ fyrd,’ or local defence 
force. But, perhaps most important of all for our im- 
mediate purpose, William, on more than one occasion, 
both orally and in writing, promised to the English as a 
whole, and to important groups of them like the citizens 
of London in particular, their ‘ law,’ i.e., as he explained 
more than once, the rights which they held “ on the day 
when King Edward (the Confessor) was alive and dead.” 
It may be said by sceptics that these were vague and rhe- 
torical promises, never intended to mean anything. We 
have no right to make that assumption. Vagueness or 
indifference to charter-rights were not Norman weak- 
nesses. Rather the danger came from subtle twistings of 
words to new meanings, or from ruthless exactions of 
conditions little understood when the promises were 
given. But the whole course of English legal history 
shows that William meant what he said when he promised 
the English their ‘ law,’ and that he thus enabled the 
peasant, even in his lord’s own court, to protest, with 
the support of the ‘ homage ’ of his neighbours, that he, 
though a serf, was by no means a rightless slave, but a 
man who had been guaranteed his ‘ law ’ by the monarch 
of whom that lord was a vassal. Thus, after a period of 
stern discipline, during which their ancient share in the 
village lands and liabilities to the common service had 
been converted into labour-dues and compulsory residence 
on the lord’s domain, the peasants, the vast mass of the 
English population, burst their chains and escaped from 
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serfdom, making the language of the country and its 
literature once more native English and not Norman- 
French, England once more England and not a province 
of Normandy, and the Law of England once more English 
and not Norman or Roman. 

Indeed, in one very remarkable way, the Norman Con- 
quest added immensely to the strength of English Law. 
The weakness of the older state of things had been, as 
has been already pointed out, that there was not one 
English Law throughout the land, but many English 
customs varying from place to place. This was a state 
of affairs intolerable to the orderly and methodical Norman 
officials who had set up the great system of royal courts 
of justice to which we have alluded. That system was, 
in essentials, complete by the middle of the thirteenth 
century ; and, almost immediately, there followed the 
rapid carrying-through of a process which was essential 
to the national unity, but which was not accomplished 
in the other countries of Western Europe until centuries 
later — to wit, the making of a ‘ common law ’ for the 
whole land, from Tweed to Channel. 

How this important change was brought about is still 
one of the mysteries of English legal history. Unques- 
tionably it was closely connected with the system of 
‘ eyres ’ or periodical circuits of the King’s judges through- 
out the shires, which took definite shape in the reign of 
Henry II. Originally more financial than legal, these 
circuits assumed more and more a judicial character ; 
and the introduction, in the twelfth and thirteenth cen- 
turies, of the jury-system, by which sworn bodies of local 
neighbours informed the King’s representatives of the 
circumstances of a dispute, and gave their true answers 
(‘ verdicts ’) to questions put to them by the same officials, 
afforded the King’s judges an unrivalled opportunity of 
learning of local customs. This system, which was by 
no means (as commonly supposed) a native institution, 
but a foreign introduction, was for long bitterly disliked 
by the English, and only, to the last, exercised by the 
royal judges. But, used regularly on the judicial eyres, 
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it must have had the effect of bringing to the minds of 
those judges, with unrivalled completeness, a knowledge 
of the infinitely varying local customs of the realm. The 
judges might, no doubt, have continued to enforce these 
local customs, each in its own locality ; but such a course 
was, naturally, abhorrent to the representatives of a 
central government, which desired uniformity of adminis- 
tration. And so, in some way which cannot exactly be 
discovered, the King’s judges, in their periodical meetings 
in London between the circuits, to hear cases in the King’s 
central Courts (the Benches and the Exchequer) at West- 
minster, seem to have agreed among themselves upon a 
process of fusion of the various local customs into a 
common or unified system, applicable throughout the 
country. The rules of this system they applied to the 
decision of cases heard in the tribunals at Westminster ; 
and, very naturally, they applied the same rules when 
acting as royal commissioners or judges on circuit. Thus 
arose the famous division of labour between judge and 
jury — ^the judge declares the law, the jury finds the facts — 
which to this day regulates the course of justice in England. 


The Common Law 

Thus the country acquired a ‘ common law * which, 
it is true, is ‘ judge-made law,’ in the sense that it was 
put into shape and authoritatively laid down by judges, 
but is of native or popular growth in the sense that its 
materials were drawn from the actual customs and prac- 
tices of the people. Thus, on the one hand, our first 
great exposition of the Common Law is from the hand of 
a judge, the famous Henry of Bratton or Bracton, who was 
a judge of the King’s Bench and a justice on circuit during 
the middle years of the thirteenth century. But, on the 
other, Bracton himself, in the title of his work {Concerning 
the Laws and Customs of England), acknowledged that 
custom was at least one of the sources of his inspiration ; 
and the long-accepted definition of the Common Law as 

E L. 2* 
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“ the universal custom of the realm ” is an unconscious 
testimony to the same view. 

But one important reservation must be made from the 
conclusion that the Common Law is English in origin. 
There was, undoubtedly, one very radical change effected 
in the Law of England by the introduction of the feudal 
form of landownership. Though there are signs that 
something of the kind had been maturing in England before 
the Norman Conquest, these signs are little more than 
hints as to future changes. It is one of the curiosities of 
legal history that, while feudalism as a form of govern- 
ment broke down sooner in England than anywhere else 
in Western Europe, its influence as a system of land- 
ownership was more thorough and more enduring here 
than elsewhere. Put quite shortly, the essence of feudalism 
is that the King, the head of the feudal pyramid, delegates 
to a somewhat limited circle of adherents, usually warriors, 
the government of certain districts, or ‘ flefs,’ that these 
warriors, the ‘ tenants-in-chief,’ sub-delegate parts of 
their districts to under-tenants or vassals, and these again 
to theirs — ^the numbers in each rank increasing but their 
individual flefs diminishing — ^until at last the lowest rank, 
the holder of a single ‘ manor,’ is brought into direct 
contact with the tillers of the soil. These he regards as 
his tenants, though in fact they had never, in many cases, 
received any grant of land from him at all, but had, prob- 
ably, in many cases, they and their ancestors, been settled 
on the land for ages before the new system was introduced. 

Of course in no actual case was the system ever so 
precisely symmetrical as this brief account would suggest. 
There was too much human nature in it to allow of mathe- 
matical accuracy. But it had sufficient uniformity to 
give rise to a body of doctrine, embodied in certain more 
or less authoritative treatises, which entitles us to speak 
of ‘ feudalism ’ as a system of government which at one 
period was more or less uniform in the whole of Western 
Europe, including even certain parts of Italy. Owing to 
the circumstances of the Norman Conquest, it was intro- 
duced into England with peculiar completeness, as is 
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shown by that unrivalled picture of the land settlement 
of England at the end of the eleventh century known as 
Domesday Book. And though, as we have said, the 
governing powers of the feudal lords were kept in hand 
more thoroughly and completely by the strong Anglo- 
Norman monarchy than by other European rulers, yet, 
perhaps for that very reason, the rights of the feudal 
landowners over their vassals and peasants came to be 
looked on more as rights of property than rights of ruler- 
ship, and the fief, or feudal district, to be regarded as the 
" estate ’ or ‘ domain ’ of the feudal lord. Thus, as has 
been said, feudalism in England, though it soon ceased to 
be a system of government, contributed to English Law 
that important branch of the subject known as Land Law. 
It is certainly not of English origin ; but, having been 
treated as uniform throughout England, being administered 
and formulated by the same Courts and in much the same 
way as the old English Law, it certainly forms, or did 
form, part of the Common Law. Many of its characteristic 
features were abolished at the Restoration in 1660. 
Most of the remainder have been abolished by very recent 
legislation. Yet it is true to say that its fimdamental 
principles still dominate, to a substantial extent, English 
Land Law. 

Other legal systems have had a different but appreciable 
influence upon the formation of English Law, and may be 
said to be amongst its ‘ origins,’ though they form no 
part of the Common Law as generally understood. 


The Canon Law 

Historically speaking, the oldest of these is the Canon 
Law of the Western Christian Church. We have already 
seen that the English, unlike the earlier Britons, were 
evangelized directly by missionaries sent from Rome ; 
and we have noted the influence of bishops even in the old 
Anglo-Saxon Laws. But the Canon Law, in those early 
centuries, was itself in a very rudimentary state, and was 
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hardly a definite body of rules separated from other 
obligatory rules of conduct. It had, however, the ad- 
vantage of a specially trained body of men, representing 
the highest level of intellectual training then known, 
to push its tenets and advance its claims. And it had 
the supreme advantage of being administered, in the last 
resort, by the bishops of the Imperial City of Rome, who, 
in the disturbances which followed the downfall of the 
Roman Empire, had succeeded to much of the authority 
of the defunct Emperors, to which they added a special 
sanctity as the admitted rulers, in spiritual matters, of 
Western Christendom. Owing to the dismembered political 
condition of Italy, they were there actually great terri- 
torial potentates. But their chief authority was due to 
the fact that they claimed, not equality with, but 
superiority to, all earthly monarchs, in all matters which 
could, by ingenious argument, be termed ‘ spiritual.’ 
Their claims were often contested in detail, by the monarchs 
who disliked interference in the government of their king- 
doms, But, broadly speaking, until the religious Reforma- 
tion in the sixteenth century, no ruler seriously denied 
the validity of Papal jurisdiction in such matters as 
orthodoxy in belief and worship, the correction of morals, 
the discipline of the clergy, the validity of marriages, the 
fitness of applicants for benefices, the legitimacy of off- 
spring, and even the, to us, purely secular subjects of the 
making of wills of chattels and the distribution of the good^ 
of deceased persons. 

These claims were put forward, with increasing energy 
and ability, by a series of able Popes in the eleventh cen- 
tury, just before William’s conquest of England was 
undertaken ; and it is noteworthy that William (doubtless 
with some reluctance) paid for the sanction of the Papal 
blessing on his enterprise, with a definite promise to allow 
the establishment of a separate system of ecclesiastical 
courts in England if it succeeded. This promise he faith- 
fully redeemed by the famous decree by which he ordained 
that “ whoever should be accused of any offence against 
the * episcopal laws ’ should come to the place which the 
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bishop should appoint and there answer for his offence ; 
and, not according to the [custom of the] hundred (i.e. 
the secular tribunal), but according to the canons and 
‘ episcopal laws,* do right to God and his bishop.” 

The consequence of this step was a rapid organization 
in England alongside of the Courts of the King (which 
administered the Common Law), and the feudal Courts 
(which enforced the local customs of the fief), of a com- 
plete organization of Ecclesiastical Courts, which applied 
the Law of the Church, or the Canon Law. From the 
humble tribunal of the archdeacon, to the greater Court 
of the Bishop, and the still higher Court of the Archbishop, 
finally to the august tribunal of the Pope himself, an 
ecclesiastical suit might take its weary way. AD these 
Coiurts had their own. judges, with a multitude of minor* 
officials, down to the ‘ sompnour ’ or summoner, who is 
a familiar feature in mediaeval literature. The rapid 
development of the Canon Law, largely on the model of 
the Roman Law (part of which it incorporated) in the 
centuries between the Norman Conquest and the Reforma- 
tion, gave a dignity and efficiency to the ‘ Court Christian ’ 
(as the ecclesiastical tribunals were called) which not only 
made them a very real influence upon the lives of clergy 
and laity, but aroused the jealousy of the secular judges. 
Quarrels between the two jurisdictions were frequent. 
One of the most famous is that of Henry II and Arch- 
bishop Thomas a Becket, in the twelfth century, which 
turned very largely on this subject. In England, owing 
to various causes, the Royal Courts kept the Church 
Courts pretty weU in hand ; but, as has been said, the 
latter exercised unquestioned authority in many matters 
of law, even after the famous repudiation of Papal auth- 
ority in the sixteenth century. It was, indeed, rather the 
Civil War of the seventeenth century than the Reformation 
of the sixteenth which broke their power ; and, even after 
that, they stDl continued to exercise authority till the 
middle of the nineteenth century. Then, in the year 
1857, the two most important subjects left to them (the 
' probate ’ or authentication of wiUs and the administra- 
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tion of a deoeesed person’s movabk property, and the 
xnatrimonial jurisdiction) were definitely transferred from 
them by Act of Parliament to the King’s Courts. But, 
though certain changes of importance were then made, not 
merely in the jurisdiction but in the law affecting those 
two subjects, the bulk of the rules with regard to them 
which the Church Courts applied were taken over by 
the new tribunals, and must therefore be counted among 
the sources from which modem English Law is derived. 


The Law Merchant 

One other body of law which was not of native origin 
may be said to have contributed substantially to the 
sources of English Law. This is the Law Merchant, the 
general body of usages which grew up amongst persons 
engaged in the carrying trade of Europe, whether by land 
or sea, for the regulation of differences and disputes 
between one another. Behind this body of usages lay, 
no doubt, the Law of the old Roman Empire, whose fall 
had reduced Western Emope to confusion. But, just 
because that Empire had fallen, its elaborate body of 
rules, the Corpus Juris Civilis, had ceased to have legal 
force, even in the countries which had once formed part of 
the Roman Empire ; and its influence became singularly 
like that of the local customs which it had originaDy 
replaced. It was known as the ‘ Common Law ’ of 
Western Europe ; because, in fact, in the greater part of 
that area the people had at one time lived under it, and 
so it was to them a tradition, though, oddly enough 
whereas true customary law is unwritten, the Roman LaM 
was known as the * droit ^rit ’ or written-law, in the 
countries in which it was received. 

But, though the Roman Law may have been the founda- 
tion of the Law Merchant, yet the gradual supersession 
of the old caravan routes of the Early Middle Ages by the 
development of the Mediterranean and Atlantic coast 
routes, the increase of shipping in the Baltic, and, 
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finally, the opening-up of the great ocean routes in the 
fifteenth and sixteenth centuries, gave an ever-increasing 
opportunity for the development of new customary law 
to deal with the new trade conditions. And new codes, 
such as the Consolato del Mare for the Mediterranean, the 
Laws of Wisby for the Baltic, and the Laws of Oleron 
for the Atlantic coastal trade, show the increasingly 
maritime character of the newer Law Merchant. 

It was vital to the merchants that they should have 
some such body of universal rules to protect them from the 
arbitrary and unfriendly treatment which they would 
otherwise be likely to receive in the national tribunals 
of the countries to which they resorted for business pur- 
poses. Most of their lives being passed in strange countries, 
they knew well the dangers to which the jealousy and 
hatred of foreigners would expose them, unless they could 
appeal to special tribunals of their own, which would 
administer known and universally acknowledged rules of 
commerce. Hence they refused to visit a foreign town 
unless the burgesses would establish there a ‘ Court 
Merchant,’ in which, as a statute of the English Parlia- 
ment of 1353 puts it, their affairs would be disposed of 
** by the Law Merchant in all matters touching the staple, 
and not according to the Common Law.” These Courts 
were specially connected in many cases with the holding 
of fairs and markets ; and their transitory character 
and the necessity for haste in the transaction of their 
business are implied in the name commonly given to 
them in England, viz. ‘ courts of pie-powders ’ (pieds 
poudres)^ from the dusty feet of the strangers who attended 
them. It was, indeed, admitted (again by the English 
Parliament) in the year 1477, that to every one of the 
same fairs is of right pertaining a court of pie-powders.” 

For centuries, then, the Common Law Courts suffered 
the existence of these quasi-foreign tribunals in their 
midst ; and the law which the latter administered could 
hardly be said to be part of English Law. But the grow- 
ing insistence of the State on absorbing the whole business 
of administering Justice in the land, so clearly manifested 
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in the destruction of the feudal courts and the emascula- 
tion of the Church Courts, ultimately extended also to 
the Courts of the Law Merchant. The way towards the 
absorption of the alien jurisdiction was pointed out by the 
publication, at the beginning of the seventeenth century, 
of Malynes’ great work. Lex Mercatoria, which made plain 
to all lawyers the nature of such hitherto secret mysteries 
as bills of exchange and lading, letters of credit, charter- 
parties, insurance policies, rules of averaging loss, trans- 
actions like bottomry and respondentia bonds, partner- 
ships, trade-marks, salvage claims, and so forth. The 
political troubles of the later seventeenth century, and the 
conservative reaction which followed them, delayed for 
generations the adoption of the step foreshadowed by 
Malynes. But at last, in the person of the great Lord 
Mansfield, the King’s Courts found a judge with sufficient 
enthusiasm for his profession, and a sufficiently philo- 
sophic mind, to undertake the great task of absorbing into 
the Common Law such of the rules of the Law Merchant 
as should be deemed consistent with the fundamental 
principles of English Law. It is impossible here to 
explain the technical reasons why Lord Mansfield was able 
to do what his predecessors (even such great men as Sir 
Matthew Hale and Sir John Holt) had been unable to 
effect, or the methods by which he did it. Suffice it to 
say that, by the end of the eighteenth century (Lord 
Mansfield died in 1793), commercial transactions had 
ceased to be outside the purview of the King’s Courts, 
while the old anomalous local tribunals which had dealt 
with them for centuries had, except in some instances 
such as the Liverpool Court of Passage and the Bristol 
Tolzey Court, largely disappeared. It is true that the 
jurisdiction in maritime matters was, and is still, shared 
between the Common Law Courts and the Court of the 
Admiralty. But the latter was also a King’s Court, part 
of the national system of judicature ; and the rules which 
it administered, though largely of foreign origin, are now 
unquestionably part of English Law, 



CHAPTER III 

THE FORMS OF ENGLISH LAW 

1. Judiciary Law 

In English Law at the present day, a rule of conduct 
enforced by the State assumes in almost all instances 
one of two forms, viz. the decisions or judgments of a 
judge or judges, and the enactment of a statute. In 
certain cases, no doubt, perhaps many cases, a rule which 
a statute attempts to lay down may be incapable of prac- 
tical application till it has been explained by a judge or 
judges ; and so the rule may, in effect, involve a com- 
bination of the two forms. But the two elements in the 
combined form will be easily separable, and will be inter- 
preted and applied in different ways. 

Historically speaking, the judiciary form is the older 
of the two. Long before any statute law had come into 
existence, other than the scanty ordinances of the kings 
who reigned during the first two centuries after the Norman 
Conquest, the King’s judges, in their Courts at Westminster, 
and in their ‘ eyres ’ or circuits of the shires, had been 
giving judgments and laying down rules which were 
recorded on the carefully kept Rolls of the various Courts. 
And as, when different elements combine to form a single 
system, the older elements usually fix its general character, 
we may begin with the judiciary form of law. 

The most striking peculiarity of this form is, that it 
combines in one effort two stages which, in theory, and 
(m the case of statute law) in practice, are quite separate. 
According to the principles of scientific jurisprudence, a 
rule which people are called upon to obey, on pain of some 
disagreeable consequence if they fail, ought first to be 
clearly and plainly stated, and then enforced against 
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those who oismtpavene it. In theory, at least, the alleged 
culprit must have been made aware of the rule, before he 
is punished for breaking it. The principle is quite sound ; 
but, in human affairs, it is difficult to apply scientific 
principles with completeness. And it is especially difficult 
to do so in an early stage of society, when the machinery 
of legislation is undeveloped. 

Accordingly, when, as we have seen, the King’s judges 
in England set out, in the second half of the twelfth century, 
on their task of administering justice to the lieges, they 
found no formal statement of the rules which they were 
to apply. Parliament had not yet come into existence ; 
Parliament is at least a century younger than the regular 
establishment of the King’s Courts of Justice. So there 
was no Statute Book to guide them. From time to time, 
a theory crops up that the King’s judges of the twelfth 
and thirteenth centuries regarded the Roman Law, the 
Corpus Juris Civilis, as their source of inspiration ; and 
there can be little doubt that the Roman Law, of the 
study of which there was a great revival going on in the 
newly-founded Universities of Western Europe almost at 
the very time at which the English judges set out on their 
historic task, had a good deal of indirect influence on the 
formation of English Law. To it the Common Law 
probably owes one of its most striking characteristics — 
its individualism. Both systems look at society rather 
as a collection of individual units, each guaranteed a 
definite, if limited, sphere of action, and entitled to com- 
plain if anyone intrudes upon it, than as a single unity, in 
which individual interests must be subordinate to the com- 
mon good. In this respect, the Common Law is in striking 
contrast with the older state of society which existed among 
the English before they had been disciplined by the Norman 
system. But, for all that, the King’s judges in the twelfth 
and thirteenth centuries made no attempt, happily, to 
apply (as was done in many other European countries) 
the actual rules of the Corpus Juris Civilis to the England 
of their day, but rather, as has been said in the preceding 
chapter, succeeded in weaving together out of the various 
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easterns of the country a single garment, the Common 
Law, which should serve to clothe all the nation. This 
they did, not by agreeing to publish any formal and 
complete statement of it, but,^ as each case arose, by 
first hearing the facts, then getting them confirmed by the 
jury, and then pronouncing which of the parties to a dis- 
pute had violated the custom applicable, or, if the Crown 
were a party to the proceedings, whether the accused had 
been guilty of the offence with which he was charged. 

It is evident that, in a proceeding of this kind, the most 
prominent features would be, not any elaborate explana- 
tion of legal principles, but the accusation by the Crown 
or the plaintiff, the circumstances of the alleged offence, 
the behaviour of the witnesses, the verdict of the jury, 
and the pronouncing of judgment and sentence. Only 
by an unconscious process of inference would the by- 
standers realize that, before he was found guilty, the 
accused must be proved to have violated some rule of 
conduct of which the judge was the champion and de- 
fender. But the process would be easy if, as is assumed, 
the rule in question really agreed with the already esta- 
blished customs of the community. Where that fact 
was not plain, it was, apparently, from the earliest times, 
the practice of the King’s judges to expound the rule which 
the accused was alleged to have broken. And thus the 
practice grew up of looking for the law of the case, not in 
the dry record of the Plea Rolls of the Court, which merely 
stated the names of the parties, the allegations and denials, 
and the result of the trial, but in the words used by the 
judge in delivering judgment or directing the jury, which 
are reproduced in the published Reports of the cases. 

Thus, it will be seen, the two essentially distinct pro- 
cesses of enunciating the rule and applying it against an 
offender, were, as has been said, combined in a single 
effort. That is the essence of judiciary law ; and it has 
often been objected, that the mere statement of this fact 
is enough to condemn all judiciary law as unjust. But, if 
our view of the origin of judiciary law in England is 
oorrect, this objection largely fails ; because, in this 
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view, the Judge is only enunciating a rule already known 
to the offender by the experience of every-day life. Never- 
theless, the objection does, to a certain extent, limit the 
usefulness of judiciary law. 

Let us turn, however, from this essential characteristic 
to some of the other features of judiciary law. 

Another criticism that has been levelled against judi- 
ciary law is that it is arbitrary, i.e. dependent on the 
individual knowledge, convictions, or inclinations of each 
judge, and thus violates the fundamental principle of 
uniformity which characterizes all good law. If this 
criticism were sound, it would indeed be a grave indict- 
ment of judiciary law. In fact, according to the well- 
established practice of centuries, and the observance of 
the great doctrine of judicial precedent, it has little force 
in the case of English Law. 

It is doubtless true that, in the earliest days of the 
King’s Courts, there would be comparatively little likeli- 
hood of a judge’s words travelling far beyond the place 
in which he held his court ; though, in all probability, 
they would be well-known and remembered in the immediate 
neighbourhood, for a ‘ court day ’ has, from time im- 
memorial, been one of the great rivals of the fair or pageant 
in the attracting of crowds. But we have to remember 
that the King’s judges of the twelfth and thirteenth 
centuries were a small and closely intimate body of men, 
in all probability actually living together during their 
sittings in. London, and certainly in very frequent touch 
with one another. It was clearly to their interest, as we 
have said, that the law which they professed to administer 
should be uniform ; and it is hardly fantastic to imagine 
that, at their gatherings at Westminster or Serjeants’ 
Inn, much of their conversation would consist of ‘ reports ’ 
to one another of decisions given in circuit or on the 
‘ Benches ’ at Westminster. 

Then, at as early a date as the last years of the thir- 
teenth century (1285), some unknown persons began the 
practice of noting down the arguments of the pleaders 
and the rulings of the judges in the King’s Courts, both 
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on circuit and at Westminster, and circulating their notes 
for the benefit of members of the newly formed legal 
profession. Obviously, in the days when printing was 
unknown, the circulation of these notes must have been 
very limited ; but the demand for them was so great, 
that it gradually gave rise to a small profession of ‘ re- 
porters,’ whose notes, bound up together in annual parch- 
ment volumes, known as ‘ Year Books,’ became an essential 
part of English legal literature, because they furnished 
the Serjeant or pleader with an invaluable armoury from 
which to draw weapons for his forensic battles. Pleading 
before a judge who already admitted the principle of 
uniformity in the law, what more effective than to quote 
to him, in support of your case, a judgment by one of 
his colleagues, or, better still, himself, which appeared to 
favour your client ? Your opponent would reply with a 
quotation from another judgment, tending to show a 
contrary view ; and the ‘ argument from analogy ’ would 
begin, each side trying to show that its view of the law 
was supported by the weight of judicial authority. After 
the adoption of printing, the anonymous collections of 
the Year Books, got together no one quite knew how, 
were succeeded by printed volumes bearing their authors’ 
names, in w^hich a statement of the facts of the case, the 
names of the advocates or barristers engaged in it, and 
a summary (more or less brief) of their arguments, are 
followed by the names and very words of the judge or 
judges hearing it. Owing to the invention of shorthand, 
the accuracy and completeness of law reporting are now 
enormously greater than they could have been in the old 
Year Book days. Moreover, though the profession of 
law reporting is open to all comers, its standard has been 
greatly improved in the last century, by the establishment 
of certain well-known organizations, public or private, 
which maintain regular staffs of skilled reporters, and 
editors to select and co-ordinate their reports, with a view 
to avoid overlapping and repetition. It is needless to 
say that, in these days of legislative activity, the judges 
and advocates engaged in a case frequently have to refer 
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to statutes, Parliamentary or other. But it is a safe 
prophecy that the reader who picks up a volume, even 
of modern law reports, will find that both judges and 
advocates devote the major part of their attention to the 
consideration of previously reported cases. 

This, then, in simple words, is the doctrine of judicial 
precedent, which keeps judiciary law from arbitrariness. 
If once it be established, in the hearing of a case, that a 
Court of equal or superior authority has previously, as 
a necessary process in the chain of its reasoning, expressed 
an opinion on a point of law, and acted upon it in its 
decision, then the Court which is hearing the case must, 
in coming to its decision, follow that opinion, unless the 
latter has, since its delivery, been overruled by a higher 
tribunal or by Parliamentary legislation. Of course the 
doctrine is not quite so simple as it sounds, for all kinds 
of secondary considerations come in to complicate it, so 
that the art of putting case against case is one which 
often demands the highest forensic skill. But it should 
be particularly noted that mere obiter dicta, as they are 
called, or expressions of opinion not really necessary to 
the decision of the trial during which they are uttered, 
are not binding as precedents, though they may be referred 
to for guidance. Thus judiciary law, so far from being 
arbitrary, is, on the contrary, rather inclined to rigidity 
or continuity, because, in form at least, it confines itself 
to declaring law instead of making it. It represents, as 
has been already said, that element of order or uniformity, 
which is one of the fundamental elements in the concep- 
tion of law. 

English judiciary law is said to be derived from three 
sources, two of which have been before referred to, while 
a third has been reserved as more suitable for later ex- 
planation. These are (1) the Common Law, in the original 
sense of the expression, (2) certain foreign systems erf 
law which are recognized as having, within narrow limits, 
authority in this country, and (3) Equity, a xiame ^ven 
to a body of doctrine having a curious history, and occupy- 
ing an anomalous place in the theory of English Law. 
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(1) Concerning the Common Law little more remains 
to be said. It was not only the earliest kind of judiciary 
law, but, as we have seen, it came into existence, or at 
least recognition, through judiciary action. We may 
confine ourselves, therefore, in this place, to the mention 
of one highly important but little noticed feature of its 
position, and to a brief indication of those legal subjects 
which it covers with its rules. 

The highly important feature alluded to is the com- 
pletenesSf in theory, of the Common Law. In theory, it 
fills up aU gaps in the legal system of England. No 
judge can turn away a suitor on the ground that the law 
makes no provision for his case. He must give judgment 
in every actual dispute in which it is demanded in due 
form. Of course this does not mean that every claimant 
with a grievance will get a remedy ; but it does mean that 
the Court cannot say : The Law has not foreseen your 
case.” Other systems frankly admit such a possibility, 
and usually direct the judges what to do if it occurs — 
e.g. to act on their own views of what is right, or according 
to the general principles of justice, or the like. The 
English judge has no such commission ; he is to do right 
(i.e. dispense law) to all manner of people. 

What happens then if, in fact, no statute or recorded 
decision appears to cover the point in issue ? The answer 
is : that the Common Law must contain a solution if 
only it is thoroughly interrogated. And so, by the same 
process of analogy (or likeness) and comparison by which 
he handles all judicial precedent, the judge draws from 
the decided cases nearest in their circumstances to that 
before him, an inference as to what the decision of his 
predecessors would have been had the case been before 
them. This is, undoubtedly, a process from which the 
individual qualities of the judge who performs it cannot 
be eliminated ; and it is in such cases that the judges 
do, in a sense, undoubtedly make as well as declare the 
law. But it is law-making on strictly limited and cautious 
lines ; and it is extremely useful in adapting the law to 
ne^ conditions in cases in which, for any reason, the more 
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drastic action of Parliament is unsuitable or >inprocurable. 
This practice, in effect, gives to the Common Law that 
flexibility w^hich is one of its best features. But it is not 
suitable for grave departures from admitted principles, 
even when such principles appear to cause injustice. That 
is a matter for Parliament. 

But when it is said that the Common Law is complete, 
it must not for a moment be supposed that it is exclusive, 
i.e. that a rule of the Common Law overrides all 
other kinds of law. That is very far from true. All Acts 
of Parliament, for example, clearly override inconsistent 
rules of the Common Law ; so also do Orders in Council 
sanctioned by Parliamentary or Prerogative authority, 
though it has more than once been a matter of dispute 
how far Prerogative authority extends. Even local or 
trade custom may override the Common Law in matters 
to which such customs arc properly applicable. The 
Common Law is the most yielding, as well as the most 
comprehensive, of the forms of English Law. 

It is not unreasonable that a considerable space should 
have been devoted, in a work like the present, to the 
Common Law ; for, in spite of the appearance of later 
rivals, and particularly the ubiquitous activity of Parlia- 
ment, the Common Law still furnishes the rules for a large 
part of the subjects with which English Law concerns 
itself. It is true that, in the important subjects of 
landed property and crime, where the Common Law long 
reigned supreme, it has been largely, though (as we shall 
later see) not entirely, superseded in recent years by 
Parliamentary statute. But as regards movable property, 
at any rate the older forms of it, much of the law has 
never been embodied in statutes, and is still to be found 
by a study of the Common Law. Much of the most 
important part of the law relating to the Prerogative of 
the Crown, the rights of the subject against the Executive 
authority, and what is known as ‘ Constitutional Law ’ 
generally, can only be understood by a reference to the 
Common Law. The Common Law furnishes a good 
three-quarters of the rules which regulate the immensely 
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important subject of the making, interpretation, and 
enforcement of contracts. Finally, the Law of Torts, 
as it is called, i.e. the law providing civil remedies for 
such offences as trespass, whether to person, land, or 
chattels, for defamation, for improper dealings with other 
people’s property, for abuse of legal process, and such 
matters, is, like the Law of Contract, very largely de- 
pendent on Common Law rules which have never been 
embodied in statutes. 

(2) It has already been admitted that, in spite of the 
thoroughly native character of English Law, certain 
foreign systems have had a certain amount of influence 
upon its development. Inasmuch as two, at least, of 
these foreign systems, the Roman Law and the Canon 
Law, are written law, in the sense that they are embodied 
in certain well-known documents which are supposed 
to contain a complete and exact statement of them, it may 
seem curious to place them among the sources of judiciary 
law. And even the Law Merchant, though it was never 
embodied in a single authoritative code, yet comprised, 
as we have seen, certain important documents which 
might not unfairly be classed as statutes or formal enact- 
ments of law. Yet there is a general concurrence of 
opinion, that it is only by virtue of judicial recognition or 
Parliamentary enactment that any part of these three 
systems can be said to have been incorporated into English 
Law, The reason probably is, that, at any rate for the 
last four centuries, both Parliament and the Law Courts 
have been unwilling to admit that these foreign systems 
have any inherent force in England. They are here, as 
it were, on sufferance, and to a limited extent ; that extent 
to be determined by Parliament or the Law Courts. It 
is true that, according to a theory which was popular 
half a century ago, the Canon Law of the Western Church 
was, even before the Reformation, not regarded as wholly 
binding on the ecclesiastical courts in England, but only 
to the extent to which it was ‘ received ’ or acknowledged 
by courts in England. This theory has, no doubt, been 
subjected to such severe criticism that it must now 
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be regarded mm exploded. It is, hoTfevwr, quit* eertain 
that, since the Reformation, the position has been clear. 
For the Act of Parliament which permitted the Canon 
Law existing before the Reformation ^ to remain in force 
iintil a contemplated revision (which, in fact, has never 
taken place) should be effected, qualified the permission 
by the significant words that it should only be in so far 
as the Canon Law was not “ repugnant, contrariant, or 
derogatory to the Laws or Statutes of the Realm, nor to 
the prerogatives of the Regal Crown of the same or any of 
them.” And it is obvious that such a vague permission 
requires judicial interpretation before it can safely be 
acted upon. Similarly, it is clear that the limited amount 
of Roman Law which has crept into English Law by way 
of the jurisdiction in wills and intestacies, is such, and 
such only, as has been adopted from the Roman Law by 
En glish judges. And so of the Law Merchant, as in- 
corporated into English Law in the eighteenth and nine- 
teenth centuries. Even the great Lord Mansfield, warm 
admirer as he was of the Law Merchant, did not venture 
to disturb the long-settled (and rather inconvenient) 
rule of English Law, that the property in goods may pass 
on a sale, without delivery or even payment of the price ; 
though this rule is contrary to the Law Merchant. 

It is, therefore, not only possible, but, for practical 
purposes, inevitable, to class Canon Law, Roman Law, 
and the Law Merchant, in so far as they are part of English 
Law at all, as judiciary law ; because, though an advocate, 
on the hearing of a case, might refer to a Canon of Pope 
Gregory, or a decree of the Emperor Hadrian, in support 
of his views, he would find little favour with the judge 
unless he could show that the passage had already received 
application by the English Courts, while, if his opponent 
could quote a decision of an English court inconsistent 
with the passage, the latter would have no force at all. 

^ Of course the only Canon Law enacted since the Reformation which 
has any legal force in England at all is that enacted by the Convocations 
of Canterbury and York, acting under ‘ Letters of Business * from the 
King. 
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(8) Equity, the third of the three great sources of 
judiciary law, requires a rather more elaborate explana- 
tion ; for, as has been suggested above, its position is 
both curious and anomalous. Most unquestionably, its 
principles are judiciary ; they have never been laid down 
by statute, though Acts of Parliament have, both expressly 
and by implication, recognized their existence. Yet they 
were largely evolved, not merely to supplement the 
deficiencies, but to mitigate the application, of other 
judiciary law, and, what is more, the judiciary law of 
judges who derived their authority from the same monarch 
as did the Equity judges themselves. 

The only way by which to understand the position is to 
glance at its history. Briefly speaking, the process, 
previously described, of welding together the old local 
customs into a Common Law, was effected by means of 
a document called a ‘ vsnit ’ (breve), or (to distinguish it 
from the many other kinds of writs) a Writ Original 
(breve originale). When the judges were agreed that a 
general rule of law could be derived from the multitude 
of particular customs, they let it be known that a writ 
summoning a person alleged to have broken such rule 
to appear before them at Westminster, would be issued 
by the Royal Chancery for a fixed fee. A very considerable 
number of such writs were introduced during the twelfth 
and thirteenth centuries ; and they, in effect, amounted 
to a curiously indirect but very authoritative statement 
of the Common Law. The little treatise attributed to 
Glanville, the great Justiciar of King Henry II, which is 
the earliest text-book of the Common Law, is entirely a 
commentary on these writs. Glanville lived in the second 
half of the twelfth century. Bracton, who wrote some- 
where about the middle of the thirteenth, is also full of 
information about them, more particularly as showing 
that new varieties of writs were from time to time intro- 
duced to meet changing circumstances. He actually 
gives us the names of the judges who invented, or are 
supposed to have invented, certain writs. Thus, though 
there doei not appear to have been any authoritative 
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version of it, the Register of Writs (Regisirum Brevium) 
was a collection of legal remedies, continually expanding, 
which could be obtained from the King, in whose name 
they were issued, by persons aggrieved by breaehes of 
the Common Law. It was the Dictionary of the Common 
Law. 

Towards the end of the thirteenth century, apparently, 
the inventiveness of the judges began to dry up. Few 
new kinds of writs were invented by them ; and if the 
Chancellor, the head of the Royal Chancery whence the 
writs issued, ventured to issue new ones on his own 
initiative, the judges before whom they came ‘ quashed ’ 
them, i.e. refused to enforce them. All great institutions 
have their periods of vigour and decline ; and it may have 
been that the great race of judges from Glanville to Bracton, 
who formulated the Common Law in the twelfth and thir- 
teenth centuries, were replaced by more timid successors 
in the fourteenth and fifteenth. More likely is it, as has 
been suggested, that the increasing size of the Government 
machine was driving the judges, originally part of the 
King’s personal retinue,^ away from the royal presence 
into remote official quarters, where they were no longer 
able personally to consult the King on novel points, but 
had to bear the consequences of steps taken on their own 
authority. In a vast, loosely administered Empire, such 
a position often led to encroachments by officials on the 
royal authority. In England, where similar action was 
impossible, owing to the greater vigour of the royal ad- 
ministration, it seems to have made the judges timid 
and conservative. At any rate, it is clear that, towards 
the end of the thirteenth century, there were complaints 
that the stream of royal justice was running dry ; and the 
newly-formed Parliament took up the grievance in the 
great Statute of Westminster the Second of 1285. Ap- 
parently, Parliament felt that it was hopeless to appeal 

^ The ‘ Benches ’ (i.e. the King’s and Common Bench Courts) were, 
originally, benches outside the King’s Council Chamber ; and the earliest 
judges who occupied them were chosen **from the King’s private 
household.” 
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to the judges ; so it ordered the Chancellor, as the cus* 
todian of the Register of Writs, to extend the scope of the 
law by making new writs ‘ in like case,’ on the model of 
the old, to meet the needs of new circumstances. 

This famous enactment was not without effect ; for 
ultimately, in pursuance of it, a whole new set of remedies 
known as ‘ actions on the case ’ were added to the practice- 
book* of the Common Law. But the development of the 
law still failed to keep pace with the times ; and, towards 
the end of the fourteenth century, we find the Chancellor 
no longer contenting himself with acting on the powers 
of the statute of 1285, but giving direct relief to suitors 
who complained of ‘ defect of justice,’ i.e. that their 
grievances were not provided for by the Common Law. 
This may not have been only because the Common Law 
did not recognize them as grievances, but also because 
the Common Law Courts (especially when held on circuit) 
were terrorized by turbulent nobles or cheated by fraudulent 
practitioners ; for, with the end of the fourteenth century, 
we approach the disturbed times of the Wars of the Roses. 
But still, the want of elasticity in the Common Law was 
admitted. 

And so, again apparently without any formal enact- 
ment, suitors, instead of applying for new writs under the 
statute of 1285, got into the habit of presenting informal 
petitions or ‘ Bills ’ to the Chancellor, praying him for 
God and in way of charity,” to summon before him the 
person accused of causing the petitioner’s grievance, and 
there examine him, and of his (the Chancellor’s) grace, 
to cause remedy to be found for the petitioner, who had 
none at the Common Law. 

Apparently also, after the turbulence of the fifteenth 
century had been put down by the strong hand of the 
Tudor monarchy, the new Chancellor’s jurisdiction became 
restricted to supplying the defects of the Common Law 
jurisdiction ; and ‘ Equity,’ as it came to be called, really 
assumed the character of an appendix to the Common 
Law, filling up its defects, correcting abuses in the conduct 
of persons who resorted to it for fraudulent or oppressive 
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purposes, and actually, though with caution, setting itself 
up as a rival to the Common Law Courts by offering superior 
remedies, even in cases in which the Common Law pro- 
fessed to afford relief. Thus, as an example of the first 
function, the Court of Chancery early assumed exclusive 
jurisdiction in the matter of ‘ uses ’ or ‘ trusts,’ i.e. arrange- 
ments by which one person had undertaken to act as 
owner of property to be administered conscientiously for 
the benefit of another person or persons. The whole of 
this important branch of the law is the work of Equity ; 
for the Common Law Courts refused to enforce such 
obligations, regarding them (not without plausibility) 
as opposed to the spirit of the Common Law. As an 
example of the second function, we may note the important 
body of doctrine built up by the Chancellors on the subject 
of the redemption of mortgages, which rapidly arose after 
the legal abolition of the ecclesiastical doctrine of usury 
had rendered the practice of lending money on mortgage, 
and taking interest therefor, a legitimate transaction. Of 
the third function, a good instance is the early practice of 
the Chancellors in granting the remedy of ‘ specific per- 
formance ’ as an alternative of the Common Law remedy 
of damages, for breaches of certain classes of contracts. 
For example, A would bargain to sell certain land to 
B for a thousand marks. Then, finding another person 
who would give twelve hundred marks for the land, A 
would break off his bargain with B. If B sued A in a 
Common Law Court, he would only get damages for the 
loss of his bargain. But B wanted the land, not the 
damages ; and so he would prefer a Bill in Equity,” 
and the Chancellor would issue an order to A to convey 
the land to B, on pain of being put in prison if he refused. 

One of the most conspicuous differences between the 
Chancellor’s Equity tribunal and the Common Law Courts 
was in the matter of procedure. In addition to their 
rigid conservatism in the matter of writs, the Common 
Law Courts had, in the three or four centuries of their 
history, worked out a very stiff and technical method 
of trying eases, which really all centred roimd the employ- 
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mcnt of a jury to decide questions of fact, Jurie# in the 
Middle Ages were ignorant and not very intelligent ; and, 
in order that they might perform their functions properly, 
the questions in dispute had to be narrowed down, so 
that they could be answered by a simple ‘ Yes ’ or ‘ No,’ 
For this purpose a highly teclmical interchange of argu- 
ments, known as ‘ pleadings,’ took place between the 
parties prior to the trial. Again, the inability of juries 
to distinguish between true and false witnesses led to 
the exclusion from the witness-box in common law cases 
of all persons who had any interest in the case, i.e. stood 
to lose or gain anything by its decision. Obviously, the 
persons most interested of all were the parties to the 
action ; and it was an inflexible rule that the party to a 
common law action could never give evidence in it. 
Unfortunately, this rule, however good in intention, 
frequently excluded the evidence of all the persons who 
knew anything about the facts. 

The Chancellors disregarded all these elaborate rules, 
and dispensed with the aid of juries. If they thought 
that the petitioner had a primd facie case, instead of 
ordering him to ‘ purchase ’ an appropriate writ, with the 
risk of losing his action if he chose the wrong one, the 
Chancellor issued, not a Writ Original, but a mere judicial 
summons to the accused person, bidding him appear 
before our Lord the King in his Chancery, on such a day, 
in his proper person, under a penalty (sub poena) of so 
much, to answer the matters “ within contained,” i.e. in 
the bill or petition, on the back of a copy of which the 
summons, or subpoena^ was indorsed. When, in obedience 
to the summons, the accused appeared, the Chancellor, 
usually a high ecclesiastic, familiar with the rites of the 
confessional, would subject him to a searching examination 
on oath. And then, instead of pronouncing a mere ‘ guilty * 
or ‘ not guilty,’ as a jury would have done, he would issue 
a decree, ordering the parties respectively to perform 
certain acts or refrain from certain acts, involving such 
matters as taking of accounts, examining documents, 
setting aside contracts, refraining from insisting on legal 
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rights, and the like, with a view of doing justice between 
them. Evidently this was a much more flexible and exact 
process than the limited remedies of the Common Law 
Courts, which were, in practice, by that time, confined to 
ordering the sheriff to put a successful litigant in possession 
of land, or to ‘ make ’ a sum of money as damages out of 
the property of an unsuccessful one. 

No wonder that Chancery became popular in the spacious 
days of Queen Elizabeth, or that, when the jealousy 
of the Common Law Courts brought on a pitched battle 
in the reign of James I, the latter, following the advice 
of his Law Officer, Sir Francis Bacon, himself a future 
Chancellor, should lay it down by solemn decree, that, 
where the rules of the Common Law and the rules of 
Equity conflicted, the latter should prevail. And this 
principle has been formally re-enacted in recent legislation, 
which has also put an end to the scandal of rival tribunals, 
by fusing the formerly independent Courts of Law and 
Equity, together with other and equally incompatible 
jurisdictions, into one great omni-competent Court, each 
judge of which exercises, concurrently, Common Law, 
Equity, and other jurisdiction, in accordance with the 
justice of the case. Nevertheless, as we shall see here- 
after, the rival jurisdictions of Common Law and Equity 
have left deep and separate marks on English legal pro- 
cedure, as well as on English legal doctrines. 

This chapter could hardly conclude without a brief 
attempt to answer a question which an intelligent reader 
will naturally feel inclined to ask. In fulfilling their 
function of dispensing ‘ equity,’ were the successive 
Chancellors acting entirely on their own views of what 
was right in each case, or did they borrow from any 
existing body of doctrine or practice? The answer prob- 
ably is : “ Both,” The very fact that the early exercise 
of Chancery jurisdiction was sought and expressed as 
‘ of grace ’ or ‘ charity ’ — a, principle which has a practical 
effect at the present day — suggests that Selden’s gibe 
that ‘‘ Equity is a roguish thing, for that it varies as the 
length of the Chancellor’s foot,” had some measure of 



THE FORMS OF ENGLISH LAW 


45 


truth in it, even in the seventeenth century. That the 
Chancellors' borrowed some doctrines from the Roman 
Law, and some procedure from the Canon Law, can hardly 
be doubted. Also, the firmly established principle, that 
a Court of Equity was a ‘ court of conscience,’ had its 
effect. But the writer’s own view, though it is not capable 
of exact proof, is that, in laying down certain of their 
rules, e.g. that a mortgage was always redeemable, the 
Chancellors were guided by the practice of the ‘ good 
citizen ’ — ^i.e. the really upright and conscientious person ; 
and, if so, the claim of Equity, that it acts on ‘ the con- 
science,’ is intelligible. By the end of the seventeenth 
century, the rules established by the early Chancellors 
had hardened into a definite body of legal doctrine ; and 
the regular publication of reports of Chancery cases had 
induced the Equity Courts, in practice, to adopt the 
theory of judicial precedent, borrowed from their Common 
Law rivals. Yet, just as the Common Law will never 
admit inability to provide for a case otherwise unprovided 
for, so modern Equity judges have again and again claimed 
their right to apply equitable maxims of conduct to new 
conditions. Obviously, while Common Law and Equity 
jurisdiction were exercised by different tribunals, there 
was a risk of rivalry. Happily now, as we shall see, 
every judge has both a Common Law and an Equity mind, 
and applies them both concurrently. 



CHAPTER IV 

THE FOBMS OF ENGLISH LAW {continued) 

2. Statute Law 

Unlike a judicial decision, a statute is a formal announce* 
ment, expressed in language intended to be precise, of 
a rule of conduct to be observed in the future by the 
persons to whom it is addressed. In a comparatively 
few cases, it professes to be merely declaratory of existing 
law ; though it is extremely doubtful, even in some of 
these cases, whether its framers really believed their own 
professions. But, in the great majority of statutes, 
there is no attempt to disguise the fact that the person 
or body which enacts the statute is openly imposing new 
rules of conduct. A statute (save in a very few ex> 
ceptional instances) does not, like a judicial decision, 
attempt to settle a dispute wliich has already arisen, or 
to punish an offence already committed. When it does 
so it is said to be eso post facto ; and ex post facto legislation 
is generally regarded as unjust. This conviction is, in 
fact, a strong (because imconscious) testimony to the 
belief, that the essential purpose of a statute is, not to 
declare the law, but to change it. 

Statute-making, or legislation, is, as we have said, by 
the general consent of historical jurists, a more modem 
process than the establishment of the law by custom and 
judicial interpretation. It was certainly so in England. 
Centuries before the strong Kings of the Anglo-Norman 
line began to issue their ‘ Assises ’ or Ordinances (practically 
the oldest examples of statute law in England) the wise 
men or elders of the moots had ‘ deemed their dooms,’ 
which were the ancestors of the later decisions of the 
King’s judges on circuit. Statute-making did not become 
a regular practice till the establishment of Parliaments 
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in the thirteenth century ; and, even then, the number 
of statutes enacted was, for centuries, very small. Even 
now, in spite of the feverish activity of Parliament, the 
annual volume of its legislative Acts is usually not more 
than one sixth in bulk of the corresponding Reports in 
which are contained the decisions of the judges for the 
same period ; and it is highly probable that not much more 
than one in ten of the judgments rendered, even by the 
judges of the superior Courts, is reported at ail. It is, 
however, only right to remember, that the annual volumes 
of Acts of Parliament published in the ordinary series 
only contain the public Acts, i.e. those which are supposed 
to affect the conduct of the community as a whole ; whOe 
the private Acts, dealing w'ith local or personal matters, 
can only be obtained on special application to the King’s 
Printers. Still, in spite of these facts, and in spite of the 
lengthy and involved character of many Acts of Parlia- 
ment, it can fairly be claimed for statute law that it is 
less ‘ bulky,’ i.e. less voluminous in proportion to the 
work which it accomplishes, than judiciary law. 

Closely connected with this fact is a cardinal distinction 
between judiciary and statute law in the way in which it 
is interpreted. The student of English judiciary law 
rarely finds a principle laid down in clear and simple 
terms in the judgments which constitute the records of 
that law. This may be rather a national peculiarity 
than an essential feature of judiciary law. Certainly in 
some coimtries the judges regularly prefix to their judg- 
ments a statement of the rules and principles which they 
conceive themselves to be applying ; and it has been 
suggested that English judges should do likewise. In 
fact they do not. The consequence is, that the advocate 
who relies upon the reports of decided cases to support 
his client’s case, has to find the principle, or, as it is called, 
the ratio decidendi^ of a given judgment, by a difficult 
process which it is hardly possible to describe in detail, 
but which involves, as has previously been said, many con- 
siderations, such as the circumstances of the case, the 
arguments put forward by the advocates on both sides. 
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the state of the law at the time when the decision was 
given, and the like. And it must be specially remembered, 
that the ratio decidendi in any given case may be expressed 
in the judgments of two, three, or even more judges, 
perhaps lengthy .judgments, giving different reasons for 
the same conclusion. 

Quite different, in theory at least, is the task of the 
interpreter of a statute. It is for him to apply, not the 
ratio decidendi, but the litera legis of the statute ; i.e. he 
must be guided by the precise words used. And, unless 
there are clear indications in the statute that the words 
are employed in a special or technical sense, he must 
interpret them in their ordinary or dictionary sense. 
While, therefore, it could hardly be expected that anyone 
but a trained lawyer should be able to interpret judiciary 
law, it is assumed that the ordinary educated layman can 
follow the directions of a statute. Upon this assumption 
rests, very largely, the demand for codification, or general 
re-statement of the law in the form of a statute or 
statutes. 

This assumption is only to a limited extent true. It 
is, probably, to a large extent true of statutes like Orders 
in Council (the modem successors of the older ‘ Assises,’ 
‘ Ordinances,’ ‘ Proclamations,’ and the other forms of 
royal, or ‘ prerogative,’ legislation), and municipal and 
corporation by-laws, which are usually composed by 
skilled draftsmen, enacted in a calm atmosphere, and 
confined in their operation to a very small range of subject. 
It is largely untrue of that most important of all kinds of 
statutes, an Act of Parliament which deals with a large 
number of controversial matters, and has, as a ‘ Bill,’ 
or ‘ project,’ to run the gauntlet of some hundreds of 
legislators, each anxious to contribute his item of improve- 
ment or criticism, few of them with any capacity for seeing 
the logical connection of one part of the measure with 
another, or knowing anything of the rest of the law of 
which the future statute is to be an integral part. Is it 
any wonder that such a measure often emerges from 
Parliament in a condition which at once makes it a problem 
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m interpretation, and invites disputes as to its meaning ? 
Inevitably, these disputes can only be adjusted (in tha 
first place at least) by the judges in the Law Courts ; 
and it is they who have to take up the task of interpreting 
the meaning of a clause which, by the very fact that it 
is disputed, has shown itself capable of at least two 
meanings. 

It is not very surprising, therefore, that judges, in 
interpreting statutes, have been occasionally obliged 
to depart from the strict rule of the litera legis, or rather, 
to resort to methods superior to those of the dictionary, 
for discovering what the letter of the law actually means. 
Centuries ago, an eminent legal authority found the key 
to the interpretation of statutes in a consideration of 
** the old law, the mischief, and the remedy,” i.e. by 
reflecting on what was the evil which rendered the existing 
law unsatisfactory, and the method by which the new 
strove to deal with it. A valuable guide to both these 
facts is often to be found in the preambles or explanatory 
statements prefixed to the ‘ operative parts ’ of statutes ; 
but these have tended, in recent legislation, to become 
infrequent, and some of the older ones can hardly be 
acquitted of an intent to deceive. Thus the judges are 
driven back on their own conclusions as to the general 
purpose of the statute by a consideration of its language 
as a whole, subordinating particular sentences to that 
general purpose, and thus giving a logical^ rather than 
a literal interpretation of it. In doing so, however, they 
are prohibited, by an apparently arbitrary, but probably 
very wise rule, from examining any of the discussions 
on the statute in the legislature which enacted it, or 
from taking into account any of the public or private 
announcements of its framers as to the effect which they 
intended the measure to produce. Other, minor, rules 
of interpretation have grown up, e.g. that if two clauses 
of a statute are inconsistent, the later prevails, and that 
‘ general words ’ must be restricted in their operation to 
objects of a class similar to those dealt with in the specific 
provisions of the statute. Thus, if a statute dealing with 
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the transport of dairy produce in hot weather prohibited 
the transport of eggs when the temperature was above 
65 degrees, of milk when it was above 70, and butter 
when it was above 75, and then proceeded to prohibit 
the transport of “ all other articles whatsoever ” when 
the thermometer rose above 80 degrees, these general 
words would not prohibit the transport of coal, or even 
race-horses, at a temperature above 80 degrees. This 
last is known as the ejusdem generis rule of interpretation, 
and is not confined to the interpretation of statutes. 

It is common in popular and even, to some extent, in 
legal language, to treat ‘ statute ’ and ‘ Act of Parliament ’ 
as equivalent terms. That is quite incorrect. All Acts 
of Parliament are statutes ; but all statutes are not Acts 
of Parliament, though Acts of Parliament are unques- 
tionably the most important kind of statutes. 

Moreover, Acts of Parliament in this country are dis- 
tinguished from all other kinds of statutes by one im- 
portant feature. Their validity, as distinguished from 
their interpretation, can never even be discussed in a 
Court of Justice. This may not have been the ease in 
the earliest days of Parliament, when the status of Parlia- 
ment as compared with that of the other Councils of the 
Crown was doubtful. But, before the end of the sixteenth 
century, it was admitted that an Act of Parliament was 
the most authoritative possible expression of English 
Law, superior even to Royal Orders in Council and the 
most solenm decisions of the highest Courts of Justice. 
Indeed, after England ceased to be an island State, and 
became the centre of a world-wide Empire, it was still 
assumed that Acts of the Parliament at Westminster were 
supreme law throughout that Empire. And, though 
recent developments have modified that view as far as 
the overseas dominions are concerned, it still remains 
strietly true for the United Kingdom of Great Britain 
and Northern Ireland unless the contrary is expressed 
in the Act itself. This feature is expressed in legal form 
by the statement that, so far as England is concerned, an 
Act of Parliament cannot be ultra vires. 
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That is not true of the other kinds of statute law, of 
which we must now say a word. 

Of these the most important is the ‘ Order in Council,’ 
i.e. an Order professing to be made by the King with the 
advice of his Privy Council, a large body with a great 
history, which has long ceased to meet for the discussion 
of business. In reality, an Order in Council is framed 
by or under the direction of a Minister of the Crown, 
and presented at a formal meeting of two or three Privy 
Councillors, usually in the presence of His Majesty, who 
authorizes its inclusion in the Minutes of the Council 
meeting. This is really a very startling development of 
Ministerial authority ; for it appears to confer upon the 
will of an individual subject the immense power and prestige 
formerly exercised by the King with the advice of his most 
secret counsellors. 

The explanation is, of course, that the Minister re- 
sponsible for the Order is not only a member of a small 
body, the Ministry of the day, to which the country, 
through its elected representatives, has entrusted the 
government of the nation, but, in the great majority of 
cases, he is acting under powers expressly conferred 
by Act of Parliament, This truth is expressed, though 
somewhat awkwardly, in the title ‘ Statutory Orders in 
Council ’ given to such Orders in the official publications. 
Other Orders or Rules made by Ministers, as Heads of 
Departments of State, in their own names, or by the Judges 
of the High Court, stand in a similar position. A very few 
Orders are occasionally issued by the King by virtue of 
what is called the Royal Prerogative, i.e. such remainder 
of his once almost unlimited authority as is left after the 
inroads made upon it by Act of Parliament and the Common 
Law in the long course of English constitutional history. 

These Orders and Rules now contribute, at any rate in 
bulk, even more than Acts of Parliament to the annual 
output of legislation, and do, apparently, represent a 
very considerable revival of Executive as distinct from 
Parliamentary authority. The safeguard against them 
lies in the fact that any judge, high or low, before whom 
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any one of them is brought for enforcement, may treat 
it as ultra vires, i.e. unauthorized by the Act of Parliament, 
prerogative, or other alleged warrant for its existence. 
This he will do, if he thinks it right, not by proclaiming 
any repeal of the Order or Rule, but by simply ignoring 
its existence and refusing to apply it to the case before 
him. Whereupon, as all other judges of equal ^ or lower 
rank will imitate his attitude, according to the doctrine of 
judicial precedent, formerly explained, the Order or Rule 
becomes, in effect, a dead letter, unless and until revived 
by the decision of a higher tribunal reversing the decision 
of its predecessor. Even an Order in Council made during 
war under the wide authority conferred by the Defence of 
the Realm Acts, has been so treated. It is needless to 
say that the statutes of minor authorities, such as muni- 
cipal corporations and railway companies (‘ by-laws ’ as 
they are called) are similarly liable to be treated as ultra 
vires. And, in the case of these minor authorities, the 
Courts do not limit their corrective action to by-laws 
which go beyond the express powers conferred upon the 
body which issues them. It is sufficient that the by-law 
is ‘ unreasonable ’ for it to be condemned. Thus, where 
the municipal council of a borough, in pursuance of its 
“ power to make such by-laws as to them seem meet for 
the good rule and government of the borough,” issued 
a by-law to the effect that no one but a member of His 
Majesty’s military forces acting under orders should 
soimd or play upon any musical instrument in any of the 
streets of the borough on a Sunday, the High Court refused 
to enforee the by-law, which thereupon became ineffective. 

There is one other feature of statute law worth noticing. 
Judicial decisions may become obsolete by lapse of time 
and change of circumstances. They are then not treated 
as precedents by the Courts, and cease to form part of 
the Law. It is not always easy to decide exactly when a 
decision has become obsolete ; but the principle is clear. 
It is expressed in the maxim : cessante rations cessat et 

* is not strictly true of subordixLcitc tribun&ls^ County Courtii 
And Quarter Sessions, whose decisions do not create precedents. 
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lex ipsa^ though it is unfortunate that the term lece, which 
primarily stands for a statute, should here be used for a 
non-statutory decision. 

For it is clear that the maxim has no application to 
statutes. These are ‘ permanent,’ in the sense that, until 
they are formally repealed, or expire by effluxion of time 
fixed by themselves for their operation, they must (subject 
to the rule of ultra vires) be given effect to by the Courts. 
For to do otherwise would challenge the authority of the 
legislature enacting them, which, at any rate in the 
case of Acts of Parliament, the Courts have no power to 
do. The result is not altogether fortunate. It is a well- 
known fact that the supporters of an unpopular statute 
will look on with resignation while it is being broken, 
but that the moment it is proposed to repeal it they band 
together and exert every effort to prevent the repeal. 
The consequence is a compromise. The statute is not 
repealed, but it is not enforced, or it is enforced only on 
rare occasions. This is a bad state of things, because it 
tends to diminish respect for the Law, as well as to give 
occasion for arbitrary treatment. 

The fact that the lay public do, in some cases, try to 
remember statutes, while they rarely, if ever, attempt to 
refer to judicial decisions, renders a word on the naming 
of statutes necessary. 

Acts of Parliament were at first named after the places 
where they were passed. Thus we have the Statutes of 
Merton (1235), Marlborough (1267), Winchester (1285), 
and Gloucester (1278). But when Parliament became 
fixed at Westminster, this plan was no longer possible ; 
and, for a short time, the practice (borrowed from the 
example of the Papal Bulls) of quoting the first two words 
of the text of the statute, was adopted. Thus the famous 
Be Bonis (establishing entails) and Quia Emptores (sanc- 
tioning alienation of land). About the end of the thirteenth 
century, a practice which lasted for five centuries was 
set up. An Act of Parliament was quoted as a chapter 
of the statute of the session of Parliament in which it 
was passed ; and this session was defined by the regnal 

E.L. — 3*^ 
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year of the King who summoned it. Unfortunately, 
in many cases, a session of Parliament covered part of 
one regnal year and part of the next. Consequently, it 
was necessary to refer to two regnal years ; and the 
formula ran : 

8 & 4 Edw. VI. c. 8, 

29 & 80 Viet. c. 39, 


and so on. 

In the fifteenth and sixteenth centuries, perhaps, the 
accessions and demises of kings were more prominently 
fixed in the public mind than the calendar years ; though 
(to judge by published correspondence) it looks as though 
Saints’ Days were the popular method of dating. And, in 
any case, especially after Lord Chesterfield’s reforms, the 
use of the New Calendar familiarised people more and 
more with its dates, while the length of the reign of George 
III, and the increasing number of Acts of Parliament, 
must have made calculation by regnal years more and 
more difficult. Still, the legal public struggled on with 
the mediaeval form, though the old perverse rule that all 
the enactments of any session were deemed to have been 
made on the first day of that session, was abandoned in 
1798. At last, when the reign of Queen Victoria promised 
to rival in length that of her grandfather, legislators 
began to incorporate in their Acts what were known 
as ‘ short titles,’ i.e. brief descriptions of them which 
should convey to the lay mind some idea of the subjects 
with which they dealt, and the date at which they became 
law, e.g. The Corrupt Practices Prevention Act, 1854. 
This practice, after having been increasingly followed for 
about forty years, received official approval in 1889 ; and, 
in 1896, an attempt was made to apply it retrospectively 
to such of the earlier Acts of Parliament as survived, 
and were of practical importance. Thus, whereas the lay 
enquirer finds it difficult, if not impossible, to study 
judiciary law in its original form, owing to the technicalities 
of its literature, he need have no serious difficulty in 
tracing in the volumes of Acts of Parliament, annually 
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published, and to be found in most public libraries of 
importance, any public Act of which he is in search. But, 
of course, he must remember that, except in comparatively 
few cases, such as the Army Act and the Government of 
India Act, he will not be sure that the whole, even of the 
statute law on any subject, is to be found in any single 
Act of Parliament. Most Acts of Parliament of any 
importance are amended from time to time by later Acts ; 
and only in a comparatively few cases are the various 
Acts relating to a single subject consolidated into one 
complete statute. Again, there is always the question, 
how far it is safe to rely upon the provisions of a statute 
without knowing something of the judiciary law on the 
same subject. 




PART II 


THE MACHINERY OF ENGLISH LAW 




CHAPTER V 

ENGLISH COURTS OF JUSTICE 

In primitive civilizations there is no attempt at specializa- 
tion. Functions which seem to us to be completely 
different in character, and to require special training 
for their exercise, are performed indiscriminately by the 
same people, who do not appear to realize that different 
qualities of mind, and different kinds of training, are 
required to perform each properly. 

There can be little doubt that this was true of the 
class of officials who ultimately developed into the judges 
of the modem Courts. Save for the fact that they were 
royal officials, there was, probably, hardly anything in 
the ministri regis who went round the circuits in the 
latter half of the twelfth century to suggest their suc- 
cessors of to-day. Primarily, perhaps, the former were 
tax-gatherers ; but they were expected in a general way 
to look after the interests of the Crown in all directions, 
including the management of the royal estates, the super- 
vision of the local authorities, the enquiry into irregularities 
in the feudal franchises, and, particularly, the investigation 
of any of the numerous events which might give rise to a 
claim by the Crown for fine, forfeiture, casualty, or othei 
item of revenue. 

Gradually, however, there separated from what was, 
probably, quite a large body of officials, a small body of 
men whose special business it was to ‘ hold pleas,’ i.e. to 
decide disputed questions arising out of these numerous 
claims of the Crown. In the case of an autocratically 
governed community, like one of the ancient Oriental 
monarchies, such claims would simply have been put 
forward as demands to which the only I’csponses could be 
compliance or punishment. But it is remarkable that, 
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in England at any rate, even the powerful Anglo-Norman 
monarchs never claimed arbitrary power of that kind, 
but attempted to justify all their demands by reference 
to some law which supported them. Doubtless, in some 
cases, the attempt was merely colourable, in others based 
on phiVarift or verbal trickery. But the tacit admission, 
even in such cases, of the necessity for a legal basis, was 
an invaluable contribution to the cause of ordered progress. 

Thus, for the oldest and, perhaps, most important 
r.lngs of disputes with which the royal officers had to deal, 
we get the name ‘ Pleas of the Crown,’ which is to-day 
the technical description of that most important class of 
judicial business which we call ‘ criminal.’ The essence of 
it is, that the Crown is claiming to impose a punishment 
or penalty upon an accused person for a breach of the law, 
alleged to have been committed by him. 

Now in order that a process of this kind may be carried 
through scientifically and accurately, four distinct steps 
must be taken. First, there must be a definite accusation 
by a person who professes to know of the commission of 
the offence. Then there must be proof of the facts. 
Then there must be an authoritative statement of the 
rule which the offender is alleged to have broken. And, 
finally, if the offence is proved, there must be condemna- 
tion and punishment. In the ‘ wild justice ’ of revenge, 
these steps are equally taken ; but they are taken all at 
once by the same person. The avenger is accuser, witness, 
judge, and executioner in one. It is of the essence of 
civilized justice that these steps should be separated in 
time, and that they should be taken by separate persons ; 
and a vital stage in the progress of civilization occurs 
when the community sets aside certain persons and 
trains them for the important function of the decision of 
disputed claims. In the earlier days, this selection had 
been made in various ways ; and it was only in the twelfth 
and thirteenth centuries that the vigorous action of kings 
like Henry I and Henry II gave to the royal judges a 
prominence and a permanence which ultimately resulted 
in a monopoly of the administration of justice by the 
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Crown. Never after the close of the thirteenth century 
was any Court of Justice set up in England without the 
royal authority. An attempt to do so would probably 
have been regarded as treason. 

But the account of the origin of English criminal justice 
given above necessarily raises an important question. 
Does it not allot to the Crown the inconsistent parts of 
prosecutor and judge ? It is one of the fundamental 
conceptions of justice that no one shall be judge in his 
own cause. 

Unquestionably it was long before the administration 
of English criminal justice was relieved from the stigma 
of that criticism. Probably at first the information on 
which a criminal charge was based came from casual 
‘ informers,’ who reported it to the sheriff, who laid it 
before the body of sworn accusers (or ‘ indictors ’) whom 
King Henry II, in his great Ordinance or ‘ Assise ’ of 
Clarendon in 1166 , made the normal accusers in all 
serious criminal cases. These were the ‘ grand jury ’ of 
modem times. But, with the restriction of the activities 
of the sheriff which soon followed, the Crown felt it to 
be necessary to appoint officers formally charged with the 
prosecution of offences; and thus, in effect, the Crown 
became both prosecutor and judge, and it is unquestionably 
true that, for many centuries, the scales of justice were 
on this account heavily weighted against the accused. 
Perhaps the most practical mitigation of this hardship 
lay in the fact that a large number of criminal prosecutions 
always were, and still are, in substance, carried on by the 
parties more immediately aggrieved by the alleged offence, 
though the proceedings are necessarily in the name of the 
Crown. A later, and more scientific guarantee was the 
complete independence of position secured to the English 
judges by the famous clause of the Act of Settlement of 
1700 , which provides that “ Judges’ Commissions be 
made quamdiu se bene gesserint ” and “ their salaries 
ascertained and established ” — a provision which removes 
from them the fear of dismissal or reduction of salary 
if they should fail to please the King or the Ministers in 
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power. Many other improvements in the administration 
of criminal justice, which will be noticed in due course, 
have at last made of a criminal trial an exhibition of 
patience and forbearance on the part of the prosecution 
which is hardly to be seen in the attitude of the plaintiff 
in a private lawsuit. 

In contrast to criminal justice, stands civil justice, the 
nature of which is, as was earlier pointed out, that the 
‘ plea,’ or matter in dispute, is not between the Crown 
and its subject, but between one of the Crown’s subjects 
and another. In essence this is a much older thing than 
criminal justice. Long before the State, as embodied in 
the King or ruler, had entered the field of justice, rough 
arrangements for superseding the wild justice of revenge 
by the peaceful settlement of disputes had been developed 
in England, as in other countries. ‘ Moots,’ or assemblies 
for speech and counsel, were an almost inevitable conse- 
quence of any attempt at social life ; and the Anglo-Saxon 
Laws show us the moots busily engaged in persuading 
people between whom quarrels have arisen, to ‘ stay the 
feud ’ and submit their dispute to the ordered methods 
of primitive justice — the trial by clearing oath and ordeal, 
or the acceptance of the cattle-fine in lieu of corporal 
vengeance. The Anglo-Norman monarchs found these 
methods in force in England, and, so far from opposing 
them, at first abstained altogether from setting up any rival 
claims, and indeed insisted that they should be followed 
as before in what were, after all, really private lawsuits. 

But even the most primitive minds can make com 
parisons if the materials are put before them ; and, ap- 
parently, the English men of the twelfth and thirteenth 
centuries contrasted unfavourably the slow and old- 
fashioned ways of the local moots and the superior effi- 
ciency of the royal procedure, with its skilled judges and 
its new jury-system. And so, they began to bring their 
cases to the notice of the King’s judges on their circuits, 
and beg for them to be decided by the new procedure. 
At first, perhaps, the royal judges regarded this movement 
as a nuisance, adding to their work. But soon the ad- 
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vantages which it brought to their master and themselves, 
not only in the form of increased influence and knowledge, 
but in the more prosaic form of fees and emoluments, 
produced a change of attitude ; and, from the end of the 
twelfth century, we see growing in the minds of the royal 
officials a steady determination to crush out all rivals 
in the administration of justice. Thus alongside the 
‘ pleas of the Crown,’ the pleas of the subject, or ‘ common 
pleas,’ came to be recognized as an important part of the 
royal prerogative of dispensing justice ; and the famous 
enactment of the Great Charter, that “ common pleas 
shall no longer follow our Court, but shall be held in some 
certain place,” shows that its framers were determined 
to convert a prerogative right into a public duty. Thus 
we get the first classification of Courts of Justice into 
criminal and civil, sometimes, no doubt, overlapping, but 
in the main clearly distinguishable. Let us take first the 
Courts which dispense criminal justice. 


A. The Cbiminal Courts 

One of the firmest convictions of the old Common Law 
was that a crime could only be committed in the body of 
a county. This was because, through the county system, 
the royal government, and, with it, as we have seen, the 
administration of justice, were brought directly into 
contact with the mass of Englishmen. Not only was 
the trial of a crime conducted in the county in which it 
was committed, but the preliminary proceedings — ^the 
accusation and apprehension of the alleged offender, his 
safe custody or enlargement on bail, finally, the execution 
of the sentence if he were found guilty — ^were entrusted to 
the county officials. Thus the ‘ commissions,’ or auth- 
orities empowering the royal judges to hear and determine 
pleas of the Crown or deliver the gaols of accused persons 
by trying their cases, were county commissions from the 
first, and have so remained to the present day. Frimd 
facie, a crime will be tried in the county in which it was 
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diction with regard to the gravity of offences ; no offence 
is too serious to come under its purview. It was, in fact, 
recently decided that even the King’s Bench Division 
itself, to which we must now turn, had no disciplinary 
or corrective control over the Central Criminal Court. 

The position of the King’s Bench Division of the High 
Court of Justice is somewhat anomalous in respect of 
criminal jurisdiction. Primarily, it is a branch of a 
great Court of civil jurisdiction ; and, as such, its com- 
position and functions will be later discussed. But its 
members exercise criminal jurisdiction at ‘ assizes ’ — they 
are, in fact, in nine cases out of ten, the Commissioners 
appointed to dispense justice on circuit ; and, as we have 
just seen, the King’s Bench Division supplies that member 
of the Central Criminal Court at each of its sessions to 
whom the trial of the most important cases is entrusted. 

But, beyond this, the King’s Bench Division has in- 
herited the criminal jurisdiction of the ancient Court 
of King’s Bench, the tribunal which remained specially 
associated with the person of the King after the Common 
Pleas had been fixed at Westminster by Magna Carta. 
As the intimate Council of the King, against whose 
peace every serious crime was assumed to have been 
committed, it acquired an exceptional and supervisory 
control over all courts exercising criminal jurisdiction in 
the King’s name, as well as over other jurisdictions. It 
does not ordinarily try criminal cases. But, at the demand 
of the Crown, it conducts a solemn trial of specially heinous 
offences of an important character, by the exceptional pro- 
cedure of three Judges and a jury. This method, known 
as a ‘ trial at bar,’ was last resorted to in the case of Roger 
Casement, convicted of high treason during the Great 
War. To the King’s Bench Division, and for like reasons, 
belongs the jurisdiction to issue the so-called ‘ Prerogative 
Writs,’ by which the control of the Crown over inferior 
tribunals is exercised. Thus, if, by reason of local pre- 
judice or excitement, it is thought expedient, in the in- 
terests of justice, that an approaching trial should be 
removed from the county in which the offence is alleged 



ENGLISH COURTS OF JUSTICE 


67 


to have been committed, to another ‘ assizes,’ the change 
is effected by a writ of Certiorari issued by the King’s 
Bench Division to the tribunal before which the case 
would normally have come. If an inferior tribunal refuses 
to do its proper duty, the King’s Bench Division will 
(after giving opportunity for explanation) issue to it a 
Mandamus to compel it to do its duty. And if an inferior 
tribunal is exceeding its jurisdiction, it will be restrained 
by a writ of Prohibition issued by the King’s Bench 
Division. For special reasons, the most famous of all 
the Prerogative Writs, the writ of Habeas Corpus, of which 
more will hereafter be said, can be issued by any judge 
or tribunal of a superior Court. But the normal tribunal 
to issue it is the King’s Bench Division. 


Lower Criminal Courts 

We must now turn to the other Courts which exercise 
criminal jurisdiction, but with restricted powers. The 
most important of these_ tribunals are the Courts of Quarter 
Sessions which exist in all counties and in a certain number 
of boroughs. In the counties, they consist, in theory, of 
all the Justices of the Peace for the county ; in practice, 
of such of them as choose to attend. The Justices of the 
Peace (commonly called ‘ magistrates ’) are men and 
women appointed by the Crown during pleasure to perform 
numerous judicial, administrative, and executive duties 
prescribed for them by a long series of Acts of Parliament. 
Except in the case of the ‘ stipendiary ’ magistrates 
appointed for London and a few other large towns, they 
receive no remuneration for their labours ; and most of 
them have had no legal training. Primd facie, therefore, 
a county Quarter Sessions Court is about as bad a tribunal 
as could be imagined for the trial of serious criminal 
offences. In practice, its chief deficiencies are overcome 
by the election of a Chairman who is, usually, a person 
of legal training, and who, in fact, performs most of the 
functions of a judge of an individual tribunal — controlling 
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the advocates and witnesses, directing the jury, and 
pronouncing judgment and sentence. But, in matters 
of substance, such as the amount of a sentence, he is only 
the mouthpiece of the majority. It is not, therefore, 
surprising, in view of these facts, that the conduct of 
trials of certain important offences is withdrawn from 
Quarter Sessions. But these reservations are few in 
number, and are diminishing. In Quarter Sessions 
boroughs, the Court is constituted, not by the borough 
Justices, but by a professional Judge, called a ‘ Recorder ’ ; 
but the jurisdiction of borough Quarter Sessions is not 
greater than that of coimty Quarter Sessions. A Recorder 
is only a ‘ part time ’ Judge. Wlien his own court is not 
sitting, he may, and usually does, practise as a barrister 
before other tribunals. 

From what has been said, it will be gathered that the 
jurisdiction of Quarter Sessions is, to a large extent, 
coincident with that of the Assizes, and that, therefore, 
it is possible for a person accused of any one of a large 
number of offences to be tried by either Court. That is 
so ; and, in practice, the choice of the tribunal in any such 
case is usually determined by the accident of which Court is 
expected to sit soonest after the accused is ready for trial. 

Each county is divided, for judicial and magisterial 
purposes, into Petty Sessional Divisions, with a view to 
the distribution of the great mass of business which is not 
of sufficient importance to demand the attention of the 
whole of the Justices at Quarter Sessions ; and every 
borough having its own Commission of the Peace, is like- 
wise a Petty Sessional Division. This business consists 
mainly of the trial of offences ‘ summarily punishable,’ 
i.e. in which the accused is not, primd facie, entitled to 
trial by a jury, as he is in more serious cases. The dis- 
tinction between ‘ indictable ’ offences (i.e. offences which 
are, ordinarily, tried by a judge and jury), and offences 
summarily punishable, will be explained more fully in a 
later chapter. Here it is sufficient to say, that the latter 
are, in the first instance, disposed of by a Petty Sessional 
Court, which, except when it is constituted by a Stipendiary 
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Magistrate, must comprise at least two Justices of the 
Peace (but may include more), who are ordinarily resident 
in the division. Such a tribunal is really little more 
than an informal committee of Quarter Sessions ; and 
either party may, in many cases, insist upon a rehearing 
of the case before Quarter Sessions. In such an event, 
however, Quarter Sessions will proceed by summary 
methods, i.e. there will be no jury, and the sentence which 
the Court can pronounce will be strictly limited. In 
practice, Petty Sessional Courts also conduct the pre- 
liminary hearing of an accusation of an indictable offence ; 
but here their function is magisterial, not judicial, and all 
that they have to do is to decide whether the accused is 
to be ‘ committed for trial ’ at Assizes or Quarter Sessions 
or the Central Criminal Court, on the ground that there 
is at least a primd facie case against him. 

Until the year 1908, there was no appeal, in the ordinary 
sense of the word, from a decision in a criminal case ; except 
the so-called appeal from Petty to Quarter Sessions pre- 
viously alluded to, which has recently been simplified by 
statute. From early times the House of Lords had exer- 
cised a jurisdiction to quash a decision for “ error apparent 
in the record.” From 1848 onwards, there had existed 
also a Court for Crown Cases Reserved, consisting of 
the Judges of the three superior Common Law Courts, 
for the purpose of deciding upon questions of law, arising 
in the course of a criminal trial, voluntarily referred to 
it by Judges presiding at Assizes or the Central Criminal 
Court, or by Quarter Sessions ; the prisoner’s sentence 
being, meanwhile, suspended. But these cases were 
rare. More important was the power, exercised volun- 
tarily or under a Mandamus of the King’s Bench Division, 
of a Court of Quarter Sessions to ‘ state a case ’ for the 
opinion of the King’s Bench Division upon a point or 
points of law involved in a criminal trial before it ; and 
such a proceeding is now, technically, an ‘ appeal.’ But 
it was not until the passing of the Criminal Appeal 
Act, 1907, that a formal right of appeal in criminal cases. 
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even on a question of law, was recognized ; while the 
verdict of a jury on a question of fact could never be 
made the subject of an appeal in any way. The Act of 
1907, however, gives the person found guilty on an indict- 
ment an absolute right of appeal on a question of law, and 
a qualified right on a question of fact, to the Court of 
Criminal Appeal, which consists in each case of not less 
than three Judges of the King’s Bench Division, but 
may comprise any larger uneven number. A condemned 
person may even appeal, though admitting his guilt, on 
the ground that the sentence awarded him was excessive ; 
though, when appealing on this ground, he runs the serious 
risk of having his sentence increased by the Court to 
which he appeals. And he must also, if he wishes to 
appeal from the extent of his sentence, obtain pre- 
liminary leave of the Court of Criminal Appeal to do so ; 
while, when appealing on any other question of fact, 
he must obtain the leave either of that Court or the Court 
which tried his case. The Criminal Appeal Act superseded 
the appeals on ‘ error ’ and the jurisdiction of the Court 
for Crown Cases Reserved, above alluded to, but provided 
that, in a case of exceptional importance on legal grounds, 
the Attorney-General might grant a certificate which 
would enable either the accused or the prosecutor to appeal 
to the House of Lords. Advantage was recently taken of 
this provision to obtain decisions of the highest authority 
on the difficult and important questions, how far (if at all) 
is voluntary drunkenness a defence to an accusation of 
homicide, and to what extent the prosecution must prove 
‘ malice ’ in an apparently obvious murder. 

B. Civil Courts 

These tribunals, as has been explained in the preceding 
chapter, deal with disputes between citizens or subjects, 
which are submitted for decision to the royal tribunals. 
As was also explained, in the same chapter, the complete 
victory of the royal jurisdiction in such matters over all 
its rivals was the outcome of a long struggle in which, by 
force of superior effectiveness, the royal courts were vie- 
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torious. And the fact that a learned author, writing so 
late as the year 1909, could enumerate upwards of 160 
ancient civil courts at one time exercising independent 
jurisdiction, and still, in theory at least, in existence, 
as well as refer his readers to a comparatively recent 
statute which had formally abolished forty-two others, 
is a significant reminder of the severity of that struggle. 

At the present time, of course, all effective jurisdiction 
in disputes between citizens is exercised by judges appointed 
by the Crown. We have seen in an earlier chapter that, 
at one time, these judges were of different ranks, appointed 
to decide different classes of cases, with the natural result, 
that there were rivalry, jealousy, and overlapping between 
them, with unfortunate consequences to the suitor. 
Happily, these defects in the administration of civil 
justice have largely disappeared through the effects of 
recent legislation ; and it is now a simple matter to classify 
civil tribunals into ‘ superior,’ i.e. those with imlimited 
authority, both as regards place of origin and importance 
of interests involved in the case, and ‘ inferior,’ i.e. those 
whose jurisdiction is limited by one or other of these 
considerations. Within the courts of unlimited juris- 
diction it will be necessary to draw a further distinction 
between those which are of ‘ first instance,’ i,e. before 
which cases come for their first hearing, and the appellate 
courts, to which appeals are made with the object of 
reversing the decisions arrived at by the courts of first 
or second instance. 

As the result of the effort made in the year 1875, pre- 
viously referred to, to consolidate into one homogeneous 
tribunal aU the various ‘ superior ’ royal Courts, the 
High Court of Justice is now the one ‘superior’ Court 
of universal jurisdiction of first instance in civil cases 
throughotit the realm. Any civil proceedings, of whatever 
kind, which are really in the nature of litigation between 
citizen and citizen, can be begun in this Court, before any 
of its judges, of whom there are at present twenty-nine, 
though one of them, the Lord Chancellor, seldom, owing 
to his multifarious other duties, acts as a judge of the 
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Court. The other twenty-eight are, for functional pur- 
poses, divided into three unequal classes — ^the Chancery 
Division (six judges), the King’s Bench Division (nineteen 
judges), and the Probate, Divorce, and Admiralty Division 
(three judges). But every one of these judges (including 
the Lord Chancellor) is legally capable of hearing any 
civil case which can come before any division of the Court, 
and of exercising any power, formerly exercisable by any 
of the Courts absorbed into it. 

The headquarters of this Court are in London ; but 
the members of the King’s Bench Division habitually 
travel round the ‘ circuits ’ or ‘ assizes ’ before described, 
usually in pairs, of whom one tries criminal cases arising 
within the county, and the other the civil (or ‘ Nisi Prius ’) 
cases, which, for any reason, are more conveniently 
disposed of there than in London. There are also local 
‘ District Registries ’ at which the proceedings pre- 
liminary to trial in such cases can take place, in order 
to avoid the expense and labour of getting such pro- 
ceedings effected in London. 

Moreover, although, as has been said, any Judge of 
the High Court may be called upon to decide any civil 
case, yet, inasmuch as it is obviously convenient and 
expeditious that cases should be broadly classified accord- 
ing to their character, and heard by Judges especially 
familiar with the class to w^hich a given case belongs and 
the procedure which the disposal of it involves, the three 
Divisions of the High Court do, in substance, represent 
the traditions of the old Courts from which they take 
their names, and dispose of cases which would, before 
1875, have been heard before such Courts respectively. 
Thus certain classes of cases are ‘ assigned ’ to each of 
these divisions ; and a plaintiff who commences a case 
in an unsuitable division may (and probably will) have it 
transferred to the appropriate division. But he will no 
longer, as in former days, be liable to have it dismissed 
for want of power to deal with it. And, above all, he will 
not be sent for one part of his remedy to one division, to 
another for another ; the fundamental purpose of the great 
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reform scheme of 1875 being, in the words of the Judicature 
Act itself, “ that, as far as possible, all matters in con* 
troversy between the parties may be completely and 
finally determined, and all multiplicity of legal pro- 
ceedings concerning any of those matters avoided.” 

It is not strictly true to say that the High Court of 
Justice is purely a court of first instance. It acts as a 
tribunal of appeal, in the hearing of ‘ cases stated ’ by 
Quarter Sessions and other lower criminal courts, as 
previously explained. Until recently it also acted, as 
a ‘ Divisional Court,’ on appeals from County Courts, 
the usual tribunals for the first hearing of small civil 
cases. By a statute of the year 1934, however, appeals 
from County Courts were (with rare exceptions) transferred 
to the Court of (Civil) Appeal, hereafter described. As 
no question of fact can come before such a tribunal, there 
are no witnesses and no jury. The Court decides the case 
on the report of the County Court Judge, and the record 
of the evidence taken before him, after hearing the 
advocates for the parties. 


‘ Inferior ’ Civil Courts 

Putting aside the exceptional ‘ palatine ’ Courts of 
Lancaster and Durham, which deal with equity matters 
arising within a somewhat vaguely defined jurisdiction, 
and certain other siirviving courts, such as the Mayor’s 
Court of London and the Liverpool Court of Passage, the 
civil courts of limited or ‘ inferior ’ jmdsdiction are the 
statutory County Courts, founded on a general plan in 
the year 1846, and since more than once endowed with 
increased powers. The name County Court is misleading, 
for these statutory tribunals are not, like the Justices 
of the Peace, part of the county organization, nor are their 
powers at all analogous to those of the ancient shire -or 
county court, whose name they have assumed. They are 
tribunals placed wherever the needs of the population 
demand them ; being grouped into ‘ circuits ’ to which 
a professional judge (or, occasionally, two judges) is 
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appointed by the Lord Chancellor on permanent judicial 
tenure. The County Court Judges administer precisely 
the same law as the High Court, but only in cases arising 
within their specified districts, and only, as a rule, when 
these cases do not involve money above a certain amount 
and are not of exceptional difficulty or importance. Thus 
a County Court cannot adjudicate on a claim for damages 
for more than £100, or exercise equitable jurisdiction where 
the property involved is worth more than £500, nor can 
it entertain actions for libel, slander, seduction, or breach 
of promise of marriage, except where the parties agree 
to submit to its jurisdiction. In some matters, however, 
a County Court exercises unlimited jurisdiction, e.g. in 
the matter of claims under the Workmen’s Compensation 
Acts (where the judge acts as arbitrator), or in bankruptcy, 
though not every County Court exercises bankruptcy 
jurisdiction. About forty County Courts (there are some 
fom: himdred and fifty in aU) exercise Admiralty juris- 
diction ; and in such cases they can hear claims for 
towage, necessaries, or wages, up to £150, and other 
maritime claims up to £300. 


Appellate Courts 

Finally, we have to deal with courts which are courts 
of appeal only, i.e. which have no jurisdiction to hear 
a case until it has been decided in the first instance by 
a lower tribunal. 

The original scheme of the Judicature Act of 1873 was 
to create an all-embracing civil tribunal, part of which, 
the High Court of Justice, was to be, as we have seen, a 
court of imiversal civil jurisdiction, but (in the main) 
of first instance only, while the Court of Appeal was finally 
to determine appeals from any branch of that Court. That 
is why the combined court was named the Supreme Court 
of Judicature, though in fact it is not now supreme. For 
this scheme, as we shall shortly see, was altered at the 
last moment in one very important respect. But the 
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plan for an omni-competent court of civil appeal remained. 
The Court consists of the Lord Chancellor and certain 
other ex officio members who, by reason of their other 
duties, seldom act in the Court of Appeal, and by six 
or, possibly, seven working members, of whom two are, 
technically, ex officio members, while the remaining five, 
known as ‘ Lords Justices of Appeal,’ are specifically 
appointed as members of the Court. The working ex 
officio members are the Master of the Rolls, an ofiScial 
with a very interesting history in connection with the 
old Court of Chancery, and the President or senior judge 
of the Probate, Divorce, and Admiralty Division. The 
former sits regularly as the presiding judge of one of the 
two panels of three members into which the Court of 
Appeal habitually divides itself for the purposes of busi- 
ness. There is no difference in powers or authority between 
the two panels, which are obviously the result of the facts 
that there are six judges who make the work of the Court 
the first claim on their time, while three members of the 
Court are required to give a final decision in an appeal 
from the High Court. As a matter of convenience (but 
no more), one panel usually takes appeals from the King’s 
Bench Division, and the other those from the Chancery 
Division of the High Court and the Chancery Courts of 
Lancaster and Durham. 

As in the case of the Divisional Courts when hearing 
appeals from Quarter Sessions, the Court of Appeal accepts 
the facts as found by the court of first instance, and 
considers only questions of law. Witnesses and jury 
find no place in its procedure. Even where it is entertain- 
ing applications for a new trial in a court of first instance, 
made on the ground that on the first hearing a jury has 
brought in a verdict contrary to the evidence, the Court 
of Appeal goes no further than to consider whether, on the 
evidence as given in the court below, a jury, acting 
intelligently and honestly, and without taking other con- 
siderations into account, could have arrived at the con- 
clusion at which it did arrive. If that is not, strictly, 
a question of law, it is a question of expert criticism 
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fox which the material is supplied by the judges’ own 
experience. 

The highest appellate Court in English cases is the House 
of Lords, to which go also appeals from the Court of 
Session in Scotland, and the Court of Appeal in Northern 
Ireland. Broadly speaking, the disappointed litigant can 
appeal to the House of Lords from any final decision 
of the Court of Appeal. But, before doing so, he must 
obtain leave, either from the Court of Appeal or the 
House of Lords itself, or a Committee of it appointed 
for the purpose. The House of Lords is generally 
assumed to be a legislative body. As a matter of fact, 
its history stretches so far back, that it reaches a time 
when the difference between legislative and judicial func- 
tions was not understood ; and the distinction has never 
fully established itself in that House. In theory, any 
member of the House, however uninstructed in legal 
questions, can take part in a decision involving the most 
difficult points of law. This was, doubtless, one of the 
reasons why the framers of the Judicature Act of 1878 
strove to abolish the jurisdiction of the House of Lords 
as an appellate tribunal. But, though they succeeded 
in getting their proposals on to the Statute Book, these 
were in this respect revoked by an Act of two years later, 
before they had actually come into operation. Still, even 
the Government which had come to the rescue of the House 
of Lords at the eleventh hour felt that it was necessary 
to do something to remove the stigma above alluded to 
from the supreme appellate tribunal. It was provided, 
therefore, by the Appellate Jurisdiction Act of 1876, that 
no appeal can be decided by the House unless at least 
three ‘ Law Lords ’ (either eminent lawyers specially 
appointed life members of the House for the purpose, 
or holders or former holders of high judicial office who 
happen to be members of the House) are present at the 
hearing of the arguments. But it will be observed that 
there is nothing in law to prevent jthe most ignorant 
member of the House of Lords from determining by his 
vote an appeal of the highest moment and the greatest 
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complexity, involving life or honour, or property of 
enormous value. 

Appeals from the Overseas Dominions of the Crown do 
not go to the House of Lords, but to the Judicial Com- 
mittee of the Privy Council. Such appeals are not directly 
concerned with English Law, and, therefore, do not form 
part of the subject of this book. But it will be remem- 
bered that, by the terms of the Criminal Appeal Act, 
1907, criminal cases of exceptional difficulty and im- 
portance, may on the certificate of the Attorney-General 
be made the subject of appeal to the House of Lords, 
which exercises judicial functions also in the case of peers 
charged with felony, and impeachments for political 
offences. 
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CHAPTER VI 

THE LEGAL PROFESSION 

"fiiE administra.tion of the law requires the co-operation 
not only of judges, with whom, aided by juries, the decision 
of disputed cases rests, but of practitioners, or trained 
experts, to whose hands the parties to the dispute confide 
their interests. At least this is so in all modern and 
complex systems of civilization ; and indeed the legal 
expert can be traced very far back in human history. 
At the same time, almost all systems of law, and certainly 
the English, allow full liberty to the individual litigant 
to conduct his own case, both in its initial and final stages, 
if he thinks fit to do so. Before the establishment of the 
modern system by which legal assistance is given free 
to poor litigants, the ‘ plaintiff in person * or the ‘ de- 
fendant in person ’ was a not uncommon figure in the Law 
Courts. Even now, he is frequently to be seen, especially 
in the lower tribunals ,* the judges, with the humanity 
which has long distinguished them, being exceptionally 
patient aq^ forbearing with such suitors. 

The legal profession is, in England, the exclusive 
monopoly of a body of men and women who are deemed to 
have given evidence, in manner to be hereafter described, 
of their fitness for their responsible calling. Subject to 
the right, previously explained, of every litigant to act 
on his own behalf, and every person to conduct his own 
business, any person, not a member of the legal profession, 
who attempts to act as such, whether or not with a view 
to gain, incurs serious penalties, and cannot enforce any 
promise of remuneration for his services which may have 
been made to him. The chief practical trouble is to 
know exactly what constitutes an attempt to act as a 
legal practitioner ; and this depends on somewhat arbitrary 
enactments, founded on practical convenience rather than 
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on intelligible principles. Thus, a person who, not being 
a member of the legal profession, prepares, even for 
reward, a will or an agreement under hand only, relating 
to property, is not guilty of any breach of the law, unless 
he actually poses as a qualified lawyer. On the other 
hand, a similar person who prepares a marriage settlement 
or a bond, incurs a penalty of fifty pounds. 

For at least six centuries, the legal profession in England 
has been divided into two mutually exclusive branches, 
each performing distinct duties, though certain functions 
are common to them both. These are {a) barristers, or 
counsel, and {b) solicitors, formerly known as ‘ attorneys.^ 
Both are found almost from the beginnings of the Common 
Law ; and it is difficult to say which is the older. But 
their histories have been very different. 


Barristees 

The barrister, or counsel, is characterized primarily 
by the fact that he speaks in court, and addresses the 
judge and the jury on the actual trial of the case, ques- 
tioning the witnesses, protesting against any attempt of 
his opponent, which he deems to be unfair, to prejudice 
his client’s chances, and generally, taking the part which 
his client would have to take if he conducted his case in 
person. Originally, the barrister appears to have been a 
casual by-stander who volunteered advice to a litigant, 
and, acquiring a taste for the practice, gradually obtained 
recognition by the Court as suitable to be ‘ of counsel ’ 
with litigants. But his detached position survives in 
a very striking way in the modern rules of law that no 
barrister can make a binding contract for, or sue to recover, 
his fees, that he cannot bind his client by anything he says 
in court, and that, on the other hand, he cannot be sued 
for negligence in the conduct of a client’s case. 

Though there is much that points to the fact that it 
was originally by the recognition of the Court that the 
barrister owed his opportunity of audience, yet for cen- 
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turies the privilege of ‘ calling to the bar,’ i.e. investing a 
candidate for forensic honours with the degree of barrister- 
at-law, has been exercised by four wealthy and powerful 
bodies known as the Inns of Court, viz. Lincoln’s Inn, the 
Middle and Inner Temples, and Gray’s Inn. These 
bodies are entirely self-governing, they are administered 
by co-opted bodies of ‘ Benchers ’ or seniors, who publish 
no account of their proceedings, and they are practically 
uncontrolled by any Act of Parliament. Much about 
their origin still remains obscure ; but it seems generally 
agreed, that they were originally voluntary clubs or 
associations of pleaders in the King’s Courts at West- 
minster, set up, as we have seen, in the twelfth and 
thirteenth centuries, to administer the royal jurisdiction, 
and, particularly, the newly-formed Common Law. The 
Templars owe their ecclesiastical connection to the fact 
that, on the dissolution of the Crusading Order of the 
Knights Templars in the early fourteenth century, the 
two bodies of lawyers moved from their former hostels, 
somewhere in the neighbourhood of High Holborn, to the 
still older abode of the Knights, with its ancient church 
and tilting-ground, on the banks of the Thames. 

For some centuries after their foundation, the members 
of the Inns of Court received their clients personally, 
either in their chambers or at some public rendezvous 
like St. Paul’s Cathedral, and advised them indiscriminately 
about their affairs as a whole, not confining themselves to 
appearances in Court or formal consultations. Shortly 
after the Restoration, however, they began to adopt an 
exclusive attitude, both towards their lay clients, and 
also to the attorneys, who withdrew from their societies, 
and, to a large extent, from their precincts, where they 
had formerly lived in common with them. 

The consequences of this aristocratic policy were im- 
portant. Doubtless it enhanced the social prestige of 
the barrister and made of him a figure which might mix 
with courtiers and statesmen on more or less equal terms, 
thus opening freely to him the road to public offices of 
the highest distinction. On the other hand, it threw 
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together the attorney and the lay client in the outer world, 
and left the barrister, at any rate in his earlier years, very 
much at the mercy of the attorney, who, reversing the 
former condition of affairs, became the barrister’s client 
instead of his employee. Above all, the initial stages of 
all business, and the complete handling of much, fell into 
the hands of the attorney, whose position rapidly improved, 
until he became a fully independent practitioner, not only 
in the country town (where there was no barrister to rival 
him), but in London. The right of the barrister to 
transact business with his lay client without the inter- 
vention of an attorney (or ‘ solicitor ’ as he is now called) 
is still asserted by the barrister in a very few cases. In 
substance, the barrister, unless he is retained by the 
Crown or some great corporation, has no business, forensic 
or consultative, but that which solicitors bring him. 

It must not, however, be supposed, that the important 
monopoly of ‘ call to the bar ’ is exercised arbitrarily by 
the Inns of Court. Broadly speaking, and subject to 
unimportant exceptions, call to the bar is open to every 
British subject who fulfils certain prescribed conditions ; 
and, in recent years, even foreigners have become English 
barristers. This is possible, because, unlike a solicitor, 
a barrister is not, as such, an official in any sense of the 
word. He is simply a tested and qualified person who has 
the right to speak on behalf of clients before any tribunal, 
and to advise them in all their legal affairs. But it is 
understood that the Inns of Court do not undertake, as 
n matter of course, to ‘ call ’ any foreigner who fulfils 
the prescribed qualifications, as they undoubtedly do in 
the case of British subjects. 

These qualifications are, briefly, as follows : 

1. After having passed a general educational test and 
given evidence of good character, the candidate must 
procure himself to be admitted as a student at one of the 
four Inns of Court above named. 

2. He must then ‘ keep ’ twelve terms (covering three 
years) by dining in Hall six days (or, in the case of mem- 
bers of an University in the United Kingdom, three days) 
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in each term — ^not necessarily consecutive. Students who 
have achieved certain academic distinctions may be dis- 
pensed from keeping two of their twelve terms. 

3. He must pass certain qualifying examinations in law 
conducted by a body called The Council of Legal Education, 
formed by the co-operation of the four Inns, which also 
maintains a staff of Headers who give public lectures and 
impart other tuition to candidates for call to the Bar. 

There are special regulations affecting persons who, 
before applying for admission, have become barristers of 
the Dominions or Northern Ireland. 

On fullilment of these qualifications, the candidate, if 
he (or she) has attained the age of twenty-one, and has 
paid the fees required by his Inn (about £l80 in all), is 
entitled to present himself for ‘call to the Bar’ at the 
next ‘ Call Night ’ of his Inn. But notice of his intention 
is ‘ screened,’ i.e. placed in a conspicuous position on the 
screens or notice-boards, not only of his own, but of all 
the Inns of Court, for some time before the ceremony. 
And it is open to any one who sees it, or hears of it, to 
inform the Benchers of the candidate’s Inn of any cir- 
cumstance alleged to disqualify the candidate from being 
called, e.g. that he has, during his qualification period, 
engaged in any of the callings which are deemed to be 
inconsistent with the profession of a barrister, or has 
been guilty of criminal or dishonourable conduct. The 
candidate has, of course, an opportunity of rebutting the 
charges ; and, if he fails to do so to the satisfaction of 
the Benchers of his Inn, he may appeal to tlie Judges of 
the High Court as a body. If no charge is made and proved 
against him, the duly qualified candidate is called to the 
bar by ancient ceremony at the close of dinner on Call 
Night, and is thenceforth entitled to exercise all the 
privileges and functions of a barrister. 

But the fully-qualified barrister does not cease to be a 
member of his Inn, or to be subject to its jurisdiction. 
In all matters of professional conduct involving serious 
issues, and in all matters gravely affecting personal char- 
acter, the barrister’s Inn of Court is still the guardian of 
the public interest. If his conduct has been such as to 
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disqualify him for membership of an honourable pro* 
fession, he can, subject again to an appeal to the Judges 
of the High Court, be ‘ disbarred ’ by the Benchers of his 
Inn of Court, and thereby deprived of his professional 
standing. In matters of professional etiquette, as dis- 
tinguished from morality, his conduet is watched, and, 
to a smaller extent, controlled, by the General Council 
of the Bar, a representative body, somewhat recently 
formed by voluntary action among barristers themselves. 
This body has no olTicial authority ; but it is probable, 
so strong is the force of professional opinion, that a bar- 
rister who defied its rulings would find himself so coldly 
treated by his colleagues, that he would become suspect 
also with his professional clients, the solicitors, and, in 
effect, soon lose whatever business he had. Finally, in 
all his conduct in Court, the barrister owes courtesy and 
deference to the judge, in whose hands lies the control of 
the whole proceedings. But it is one of the most honourable 
and valuable traditions of the English Bench to accord to 
advocates, in the interests of their clients, the utmost 
liberty which can be made consistent with the orderly 
and dignified conduct of business. 

Finally, it may be mentioned that, among the members 
of the Bar, there is a comparatively small group of senior 
men, enjoying certain privileges and subject to certain 
disabilities, known as King’s Counsel, or (from the fact 
that they wear silk instead of ‘ stuff ’ gowns in Court), 

‘ silks.’ In one sense these men are an anomaly ; for they 
are, technically. Crown officials, and, until quite recently, 
could not appear for any client against the Crown without 
a special licence. But, unlike the old Serjeants-at-Law, 
whose place they have taken, they remain members of, 
and subject to the jurisdiction of, their Inns, they have 
no monopoly of business in any Court, and they do not 
constitute a different Order from their brethren of the 
Outer Bar. They occupy the front benches in the audi- 
torium of the court ‘ within the bar,’ by custom they 
receive somewhat higher fees than the ‘ juniors ’ or 
ordinary barristers, for their work, and they have priority 
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of audience. On the other hand, they are prohibited, 
by professional etiquette, from undertaking certain kinds 
of business, which remain the monopoly of the Junior 
or Outer Bar. King’s Counsel are appointed, for various 
reasons, on the advice of the Lord Chancellor, by Letters- 
Patent of the King. 


Solicitors 

The other branch of the legal profession is that known 
as ‘ solicitors of the Supreme Court.’ Historically, they 
are a combination of several formerly distinct professions : 
the attorneys of the Common Law Courts, the solicitors of 
the Court of Chancery, the proctors of the old ecclesiastical 
jurisdictions, and the scriveners, who, until the end of the 
eighteenth century, were a kind of high-class law-stationers. 

Of these elements the oldest, and that which has had 
perhaps the greatest influence in defining the position of 
this branch of the profession, is the attorneys. As their 
name implies, they were, originally, agents {atiornati) of 
litigants, and, as such, can be traced back in legal history 
almost, if not quite, as far as barristers. The earliest 
lawsuits were, in substance, and, indeed, often in form, 
judicial duels ; and, naturally, early law did not allow 
the parties to be represented by agents, unless in excep- 
tional cases, such as those of women and children. But, 
as the primitive judicial combat gave w'ay to the ordered 
and technical lawsuit, perhaps involving long and weari- 
some journeys, the privilege of being represented by an 
agent was increasingly sought, and was granted by the 
authorities of various jurisdictions. Quite naturally, the 
different Courts in which these agents appeared were 
interested in their identity and character ; and, by the 
end of the fourteenth century, the King’s Courts of Com- 
mon Law had adopted the practice of inscribing on their 
rolls or records the names of certain persons whom they 
would recognize as agents for the parties in proceedings 
before them. This practice naturally tended both to 
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make the attorneys thus privileged a close profession, 
and to establish them as officials of the Court, which, 
equally naturally, reserved the right to ‘ strike off the 
roll,’ or otherwise summarily punish, any of them found 
guilty of malpractices. ‘ Solicitors,’ in the strict sense of 
the word, were never agents, but appeared in connection 
with Equity proceedings towards the end of the sixteenth 
century, to ^ solicit ’ the causes of the suitors which were 
slumbering too long in the chambers of the Masters in 
Chancery. By the beginning of the seventeenth century, 
they had come to be regarded as a profession on a footing 
similar to that occupied by the attorneys ; and, before 
the middle of that century, the two professions were 
virtually consolidated into one, though differences of 
qualifications still remained. After their withdrawal from 
the Inns of Court, formerly alluded to, attorneys and 
solicitors resorted, to a certain extent, to what were 
known as the Inns of Chancery, institutions perhaps even 
more ancient than the Inns of Court, but never attaining 
anything like the wealth or efficiency of the latter. Indeed, 
they became virtually extinct by the end of the eigh- 
teenth century, their places as professional institutions 
being taken by the Law Society, a chartered corporation 
which now occupies towards the solicitors’ branch of the 
legal profession somewhat the same position as that of 
the Inns of Court towards the Bar. Meanwhile the 
scriveners, as a distinct profession, had become moribund 
by the end of the eighteenth century ; their business 
passing into the hands of solicitors. And lastly, in the 
year 1857, the extinction of the matrimonial and probate 
jurisdiction of the Church Courts, combined with the 
decay of their other functions, extinguished the proctors 
as a separate profession, most of them joining the ranks 
of the solicitors ; the whole of the legal profession, other 
than the Bar, becoming merged in one body, receiving 
the official designation of * Solicitors of the Supreme 
fcourt ’ by the Judicature Act of 1873. 

It has been stated above that the Law Society (formerly 
known as the * Incorporated Law Society ’) stands in 
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much the same position towards solicitors as do the Inns 
of Court towards barristers. That statement must, 
however, be qualified by the very important reservation, 
that, whereas the qualifications for admission to the 
profession, admission itself, and discipline, are, in the 
case of barristers, entirely dependent on tradition and 
custom as expounded by each Inn of Court on its own 
authority, in the case of solicitors, such matters, except 
to a minor extent, are expressly fixed by Acts of Parlia- 
ment, which the Law Society has to administer, and by 
the provisions of which it is bound. IMorcover, the actual 
admission of a solicitor to practice is the function of the 
Master of the Rolls, who holds the high judicial position 
before described, as well as the even more interesting 
office of custodian of the vast stores of legal and other 
records accumulated in the Record Office. Consequently, 
the Council of the Law Society, important as its work is, 
has a much less free hand than the Inns of Court. 

It goes, therefore, almost without saying, that though 
foreigners cannot, naturally, become officials of English 
Courts of Justice, membership of the solicitors’ branch of 
the legal profession is open to all British subjects who 
acquire the necessary qualifications. These may be set 
out as follows : 

1. The passing of a preliminary test of general education. 

2. Apprenticeship or service under articles of clerkship 
to a practising solicitor for a period varying from three to 
five years, according to the previous attainments of the 
clerk. This service is exclusive ; and, unlike the Bar student, 
the articled clerk cannot devote any part of his attention 
to matters other than the study and practice of the law. 

3. Attendance (except in special cases) for one year at 
a centre of legal education approved for the purpose by 
the Law Society, which itself provides and maintains a 
Principal and Teaching Staff for the purpose of supplying 
legal education for articled clerks and intending articled 
clerks. Of course the one year’s attendance at a Law 
School is a minimum ; as a matter of fact, an articled 
clerk, both in London and other great centres, often 
voluntarily attends for three or even more years. 
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4. The passing of certain qualifying examinations 
(known respectively as the Intermediate and the Final) 
in legal subjects, conducted by the Law Society. 

The fees payable, at various dates, in the course of this 
progress towards the solicitors’ branch of the legal pro- 
fession, will amount, at present rates, to about £160. 
But this estimate takes no account of the ‘ premium ’ or 
fee payable to the solicitor with whom the future solicitor 
is articled to serve his qualifying apprenticeship. The 
amount of this is purely a matter of arrangement between 
the pirties, and is in some cases mitigated by the claims 
of family ties or personal friendship. Nevertheless, it is 
in many cases heavy, vwying with the value to the articled 
clerk of the experience which his master’s practice is 
likely to afford him, the prospects of promotion which it 
offers, and the like. Further, it should be mentioned 
that, so long as he continues to praetise, the solicitor will 
have to pay an annual tax to the State, varying, according 
to circumstances, from three to nine pounds. 

On fulfilment of these qualifications, the articled clerk, 
having attained the age of twenty-one, and given evidence 
of good character, will be admitted, as of course, to mem- 
bership of his profession. He will then be legally qualified 
to undertake such kinds of legal business as are open to 
his branch of the profession. Ilis right of audience in 
Court is limited, for the most part, to inferior tribunals, 
such as Petty Sessions and the County Courts, and to 
appearances in procedural matters before the Judge or 
Master ‘ in chambers,* i.e. sitting privately. But the 
preliminary conduct of litigation is mainly the province 
of the solicitor ; while the field of ‘ conveyancing,* i.e. 
the preparation of documents dealing with the countless 
non-litigious legal interests of the members of the public, 
he shares with the barrister, having, as has been explained, 
a practical monopoly of direct dealing with clients. Except 
where a formal ‘ counsel’s opinion * is deemed necessary, 
the solicitor is the sole legal adviser of the lay public in 
non-litigious matters. At important board and syndicate 
meetings, at which such a large amount of the vast financial, 
commercial, and industrial affairs of the country is settled. 
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the solicitor of the institution is nearly always present, to 
advise upon legal questions which crop up in the course 
of discussion. In delicate family matters, involving 
reputation and property, he is, almost invariably, con- 
sulted. To the great middle ranks of the community, he 
is, almost more than the judge, the representative and 
expounder of the law. Unlike the judiciary, and the 
forensic branch of the great legal profession, the solicitors’ 
branch is not concentrated in London, but is to be found 
in every town, almost in every village, of the kingdom. 

Unlike the barrister too, the solicitor deals with his 
clients on a strictly business basis. His fees, it is true, 
are regulated by Act of Parliament ; but he may bring 
actions to recover such as are due to him. Moreover, 
unlike the barrister, he, as his client’s agent, can bind the 
client within the scope of his ostensible authority, and is, 
on the other hand, legally liable for the consequences 
of negligence in the conduct of his client’s affairs. He 
shares with the barrister a complete legal immunity in 
the lawful conduct of his client’s lawsuits ; nor can he 
be compelled (nor is he, indeed, entitled) to divulge, even 
as a witness in Court, any facts which may have come to 
his knowledge affecting his client’s interests, in the course 
of, or preparatory to, litigation. 

Finally, like the barrister, the solicitor is liable, not 
only to the penalties of the law for all illegal conduct, but 
also to professional censure for conduct prejudicial to the 
reputation of his profession. The solicitor is, indeed, 
under the control of a double professional authority. As 
an official of the Supreme Court, he can be struck off the 
Roll of Solicitors by the Master of the Rolls for professional 
misconduct — a process equivalent to professional death. 
But he is also subject to the disciplinary control of the 
Council of the Law Society, whose Discipline Committee, 
appointed by the Master of the Rolls, has, by recent sta- 
tute, power to apply, subject to an appeal to the Court, 
the same drastic penalty, as well as to inflict minor pro- 
fessional puni ihments for lesser offences. 
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THE ADMINISTRATION OF JUSTICE 

We now come to that process for which the preceding 
chapters on the Courts of Law and the legal profession 
have been but a preparation, viz. the actual application 
of the law to the affairs of the every-day life of the men 
and women of whom the community is composed. This 
is, of course, the supreme practical test of the virtue of a 
legal system. An ideal body of law, though it may have 
its value as an inspiration and a model, is not of much 
practical use unless it is effectively and justly administered. 
Indeed, it might even be urged, that an illogical and other- 
wise imperfect body of law, effectively, dispassionately, 
honestly, and humanely administered, is of more value 
as an instrument of social peace and prosperity than an 
ideal system badly administered. 

The actual process by which the administration of 
justice is carried on in England is by the carrying out 
of what are known as Rules of Procedure — i.e. a body of 
regulations binding alike on all who resort to the Courts 
for redress of grievances as well as those who preside or 
practise therein. These Rules of Procedure, bulky and 
highly technical in character, though resting, ultimately, 
on parliamentary authority, are, in effect, the work of the 
judges, assisted by committees representative of both 
branches of the legal profession. In addition to these 
formally enunciated rules, there are a large number of 
so-called ‘ rules of etiquette ’ which very largely govern 
the conduct of legal proceedings. For breach of these 
there is no precise penalty ; but, so strong is the corporate 
feeling of the legal profession, that offenders against 
them seldom have the opportunity of repeating their 
o£fence»* 
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It would obviously be out of place, in a work like the 
present, to attempt even a summary of these numerous 
Rules of Procedure. They are matter for experts, i.e. 
those who actually practise, or intend to practise, the 
profession of the law. Nor would it be of particular 
value, in a work intended to insist on the civic rather than 
the professional aspects of law, even to reconstruct the 
different stages of a typical lawsuit. There are plenty 
of admirable works in which this is done in great detail. 
It is proposed in this chapter rather to bring out those 
salient and characteristic features of English legal pro- 
cedure which have given to the English administration 
of justice its peculiar and, indeed, almost unique posi- 
tion in the civilized world. It is a matter for legitimate 
pride to English men and w'omen that experts come 
from all the ends of the earth to study the working of 
English justice ; and it is right that English citizens 
should be able to recognize the features which have 
aroused the interest of intelligent critics from other 
civilizations. 

It is proposed to set out, first, the dominating features 
common to the administration of justice generally in 
England ; and then the distinctive features peculiar to 
the administration of the criminal law and the civil law 
respectively. It will be understood that, in what follows, 
reference is made only to the ordinary tribunals which 
administer the law to ordinary citizens. The military 
tribunals (or ‘ courts-martial ’) set up under the Naval 
Discipline Act and the Army and Air Force Acts, deal 
only with professional combatants, or with auxiliary 
troops when called out for active service. They have 
nothing to do with the affairs of the civilian community. 
These military tribunals, admittedly, differ in some ways 
in their procedure from the rest of the King’s Courts of 
Justice, though it is not a little interesting to note how 
many of the best features of the civilian tribunals have 
been adopted by them. However, this book does not 
profess to deal with them, nor, for similar reasons, with 
ecclesiastical tribunals. 
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General Principles of English Justice 

1. It is one of the most conspicuous features of English 
Justice, that all judicial trials are held in open court, 
to which the public have free access, and that the parties 
have a right to be represented, and to have their interests 
defended, by skilled advisers from among the barristers 
and solicitors described in the last preceding chapter. 

This feature is so much of a common-place to the 
modern Englishman, that he hardly realizes its importance. 
But, if he will think for a moment, of the difference 
between the English system and those, quite common in 
other countries, where the proceedings are conducted in 
secret, and where, in criminal cases, the accused is not 
necessarily entitled to be represented by skilled advisers, 
he will hardly fail to grasp the difference. To put it 
shortly, the English system ensures that the enormous 
force of public opinion is brought to bear on the pro- 
ceedings in Court, and that judge and jury are compelled 
to hear both sides of the case. The former appears to 
have been the rule in England from time immemorial ; 
and much of the effectiveness of English public opinion, 
whether expressed by word of mouth or in the public 
prints, may be said to be due to it. Only in rare in- 
stances, of which the notorious Court of Star Chamber is 
the most conspicuous, has the rule been violated ; and 
the unpopularity of such exceptions is the best proof of 
the value attached by the nation to the general rule. 
The latter feature (the necessity for hearing both sides 
of a case) is so essential a feature of English justice, that 
it is even enforced on those domestic and professional 
tribunals which are not Courts of Justice at all, but merely 
administrative bodies having quasi-judicial duties to 
perform. Thus, in a well-known recent case, where the 
committee of a social club, on a complaint by one member 
that another member had been guilty of conduct which 
rendered him unfit to remain a member of the club, 
expelled from the club, under rules authorizing them to 
do $ 0 ^ the member complained of, without giving him an 
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opportunity of rebutting the charges, the Court con- 
demned the action of the committee as fundamentally 
inconsistent with the principles of justice, and awarded 
damages to the expelled member, though the facts on which 
the complaint against him was based were not disputed. 

It must be admitted that the rule, that every accused 
person may be represented by skilled advisers, is by no 
means so old in English Law as the rule of open admini- 
stration of justice. Down to the end of the seventeenth 
century, no counsel was allowed to appear on behalf of 
a person accused of felony at the suit of the Crown, except 
when a point of law arose for discussion. This was, of 
course, a grave blot on English justice, the origin of 
which it would take too long to explain. Suffice it to 
say, that the first effort to remove it was due to the 
magnanimous attitude of King William III, who, in spite 
of the fact that he was peculiarly exposed to the attacks 
of traitors, gave his consent to the Treason Act of 1695, 
which allowed persons accused of High Treason to be 
defended by counsel. But the rule was not made universal 
tiU 1836. The exceptions to the rule of open court are 
very rare, consisting, practically, only of four cases : (1) 
where children are, unhappily, involved in judicial proceed- 
ings, either as witnesses or as accused persons ; (2) where 
the case involves ‘ secret processes ’ (i.e. trade secrets un- 
protected by patent rights, which would disappear if 
they were discussed in public) ; (3) in prosecutions under 
the Official Secrets Acts, where the publication of the 
evidence, or statements made in the course of the pro- 
ceedings, would be prejudicial to the national interest ; and 
(4) in proceedings for nullity of marriage, where evidence 
on the question of sexual capacity is heard in secret, unless 
the judge otherwise orders. It is undoubtedly true that, 
in the year 1908, an Act passed for the punishment of 
incest laid it down that all proceedings under it should 
be held in camera, i.e. secret. But, owing to the strong 
representations of the judges, the secrecy clause was 
repealed in 1922. 

It must, of course, be remembered, that the principle 
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of publicity only applies to the actual trial of a case^ 
not necessarily to the preliminary or prefatory stages 
of the proceedings, such, for example, as the pre- 
liminary enquiry which takes place before an accused 
person is ‘ committed for trial * on the charge of an 
indictable offence. 

Finally, it is an essential principle of English criminal 
law that, with rare exceptions, a criminal trial can only 
take place in the presence of the accused. 

2. The burden of proof is, in almost every case, upon 
the accuser. That is to say, the person making a charge 
that his opponent has broken the law must, whether in 
a criminal or in a civil case, bring evidence to prove, or 
at least to raise a strong presumption of proof, that the 
accused person was in fact guilty of the offence charged. 
Of the nature of ‘ evidence ’ something will be said later. 
Here it is sufficient to state that, in an English Court of 
Justice, the attitude of the tribunal is, not that the accused 
must give proof of his innocence, but that the accuser 
must establish, if not with scientific completeness at 
least with practical certainty, the guilt of the accused, 
and especially in criminal cases. Should he fail to do so, 
the accused may, without offering any explanations as 
to his own conduct, simply submit that there is ‘ no case ’ 
against him, and will thereupon be entitled, as a matter 
of course, to be discharged. He is not required, as in 
some other systems, to give an account of his doings and 
movements, in order to free himself from the charge. 
The mere fact that he is made to appear in Court does 
not raise the slightest presumption in law that he is 
guilty ; and, whatever may be the private opinion, or even 
the knowledge, of the judge or the jury, every person is pre- 
sumed to be innocent until he has been proved to be guilty. 

From this fundamental rule of English justice, the 
exceptions are singularly few. 

One of the most important is the doctrine of what is 
called ‘ judicial notice.* Judges are human beings, of 
more than average intelligence and knowledge ; and it 
would be farcical to assume that they do not know the 
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facts with which the least intelligent member of the 
community is acquainted. Tlius, for example, if the 
charge against an accused man is that he was found 
loitering in the dark in suspicious circumstances, it would 
be absurd to require the prosecutor to prove that it was 
dark out of doors between midnight and 2 a.m. in 
December, or that a General Strike was going on in 
May, 1926, or a war from August, 1914, until the autumn 
of 1918. Such facts as who are the reigning monarchs, 
at any rate of European countries, what territories are 
comprised within the British Empire, the ordinary course 
of nature, e.g. that a woman over sixty years of age would 
be unlikely to bear children, are equally subject to judicial 
notice, and need not be proved. 

Then again, what are known as ‘ presumptions ’ occa* 
sionally create exceptions from the rule that every material 
fact necessary to prove the charge alleged must be proved 
by the accuser. In the layman’s sense of the word, a 
presumption is merely an inference which the ordinary 
man draws from the occurrence of certain facts. For 
example, if a man is seen going about in desperately 
untidy or tlircad-bare garments, the presumption is that 
he is either very careless or very poor. That is a mere 
presumption of fact ; and, as a rule, such a presumption 
is merely an item in the evidence to be balanced against 
facts on the other side. But there are a few ‘ presump- 
tions of law ’ which really do relieve an accuser from the 
burden of proving all essential facts. Such, for example, 
is the presumption that a document thirty years old, 
produced from the proper custody, was in truth signed 
by the person who appears to have signed it. Or again, 
the presumption, now embodied in the Larceny Act, 
1916, that a person accused of receiving goods which he 
knows to have been stolen, was, if shown to have been 
recently convicted of a similar offence, aware that the 
goods in question were in fact stolen goods. Needless 
to say, it is open to the accused, in cither case, to rebut 
the presumption, if he can. But the ‘ burden of proof ’ 
is transferred to liim. 
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Finally, the rule known as res ipsa loquitur has n>uch 
the same eflect as a presumption of law — perhaps is, 
really, only an instance of presumption. It may be 
stated thus. If an inanimate object under the control of 
the defendant in an action causes damage to the plaintiff 
in a manner which, in the ordinary course of things, does 
not happen if it is properly controlled, and tlie person 
in control of it is legally bound to exercise proper care 
to prevent it damaging the plaintiff, then there arises a 
presumption that tlie defendant did not exercise proper 
care to prevent the damage which occurred. Thus, if 
a passenger in a public street is struck on the head by 
a brick which falls from a contractor’s skip as it is being 
hoisted on to a building abutting on the street, the burden 
of proof will be on the contractor to piove that he did not 
act negligently, not on the passenger, who brings the 
action against him, to prove that he did. Thus, also, 
negligence is always presumed against a railw^ay company 
in the event of a collision by which passengers are injured. 

8. It follows logically from the last rule, that the only 
facts wdiich may be taken into account in arriving at a 
decision of a case are the probative facts which have been 
established during the proceedings, by testimony, judicial 
notice, presumption, or admission of the parties. These 
probative facts are known as the ‘ evidence * ; and the 
rules of evidence are so characteristic a feature of English 
justice, that they will require a separate chapter to them- 
selves. Suffice it to say here, that, as a general rule, the 
probative facts relied upon must be testified to by witnesses 
in open court, speaking from first-hand knowledge, know- 
ing that they stand under a liability to criminal prosecution 
for perjury if they deliberately or recklessly do not speak 
the truth, and subjected to cross-examination by the 
opposing party’s advocate — b, searching process by which 
statements in the ‘evidence in chief’ of a witness can be 
severely tested. Naturally, in most cases, there will be 
a conllict of testimony, more or less acute, between the 
parties ; and it w ill be the task (in some cases very difficult) 
of the jury, or, if there is no jury, the judge, to balance 
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the weights of the conflicting testimonies. There is no 
formal rule which they are required to follow in arriving 
at a conclusion. But it is said that, before finding an 
accused person guilty in a criminal prosecution, the 
net result of the evidence must be such as to leave no 
reasonable doubt of the accused’s guilt, while, in a civil 
case, the mere balance of probabilities may be adopted. 
And again, in one or two cases, such as treason and perjury, 
two witnesses are required to prove each charge, while 
the testimony of accomplices in crime is always looked 
upon with suspicion, and, in some cases, needs, in order 
to be legally acceptable at all, corroboration (i.e. support 
from other and independent evidence) in material points. 
Finally, there is the rule which requires the testimony of 
the plaintiff in an action for breach of promise of marriage, 
and the applicant in an affiliation case, to be corroborated 
by independent evidence. Hence the importance of 
correspondence in such cases. 

The important principle which we are now considering 
probably owes its origin to the prevalence of the jury 
system in England — a subject to which reference will later 
be made. And yet, curiously enough, it was, historically 
speaking, with the jury that the difficulty of establishing 
it arose. For the jury, as we shall see, was originally a 
body of persons sworn to ‘ recognize ’ or testify to facts 
within their own knowledge ; and, down to the end of the 
seventeenth century at least, it was judicial doctrine that 
a jury might convict, or refuse to convict, in spite of the 
evidence, if their own knowledge justified them in so doing. 
But the rule changed rapidly during the first half of the 
eighteenth century ; and, by the middle of the eighteenth 
century, the modern principle was clearly established. 

4. In all serious criminal cases, the accused must be 
tried, not by a judge alone, but by a jury ; and, in civil 
cases involving an accusation against the moral character 
of either of the parties, that party may, if he thinks 
fit, demand the verdict of a jury. This rule necessarily 
involves a brief account of the famous institution of the 
jury, as well as of the English Judges. 
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A jury may be defined as a body of lay persons (usually 
twelve) summoned by royal writ to give a verdict on oath 
as to the facts upon the evidence laid before them, under 
the direction of a royal official. As has been hinted 
before, the development of the jury-system in the twelfth 
and thirteenth centuries was a masterly move of the Anglo- 
Norman monarchs in their struggle for the monopoly of 
the administration of justice. Despite its original un- 
popularity, it rapidly drove out of existence the older 
methods of trial by oath-helpers, battle, and ordeal ; 
and when, later on, it became clear that it might afford 
an excellent means of protecting the subject against the 
oppression of the Executive, in such matters as sedition, 
libel, and other political offences, it became, almost as 
much as Parliament itself, one of the Englishman’s 
cherished possessions. Like the Parliament, it was imi- 
tated in other countries, especially during the nineteenth 
century, but, like Parliament again, not with complete 
success. Finally, despite its undoubted services to the 
cause of civilization (of which the comparative rarity of 
judicial torture in English legal history is a striking 
example), it has sunk a good deal in popularity in recent 
years, and was, indeed, almost extinguished in civil cases 
during part of the Great War. Nevertheless, it is safe 
to say, that the day is far distant at which it will disappear 
from criminal trials for serious offences ; for not only 
does it relieve the judge of what would, in many cases, 
be an almost intolerable strain of anxiety, but, by its 
severe demand for unanimity before a verdict of guilty 
can be pronounced, it secures an almost complete cer- 
tainty that an innocent man will not be convicted of a 
serious crime. 

Till recently, the Grand Jury was a prominent feature 
in the trial of most indictable ofiences. Its function was to 
consider whether the ‘ indictment ’ preferred against the 
accused presented, on the evidence adduced by the prose- 
cutor, a primd facie case. If it did, the Grand Jury 
declared a ‘ true bill ’ ; and the case proceeded to trial. If 
it did not, the bill was ‘ ignored ’ or thrown out, and the 
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accused discharged. But, owing to the growth of the pre» 
liminary examination before Justices of the Peace (p, 104 ), 
the Grand Jury became less necessary, and, after being 
suspended during the Great War, was finally abolished in 
1933 , except for a few important and diHicult cases. 

The Petty Jury is, on the other hand, the jury which, 
under the directions of the judge, brings in a verdict of 
* guilty ’ or ‘ not guilty ’ in a serious criminal case, which, as 
we have said, must, to be effective, be unanimous. If 
a petty jury cannot agree, it is discharged ; and the 
accused can be put on his trial again. A Common Jury 
occupies a similar position in civil cases ; and a Special 
Jury is a specially qualified jury, also for civil cases, 
obtainable at the request of one of the parties. Jurors 
are enrolled from qualified persons by local registration 
oflicials ; and a list or ‘ panel ’ sufficient to serve the 
requirements of the Court is presented at the beginning 
of each session. The names of the men and women on 
it are taken in the order in which they appear on the 
panel ; but each party has a certain right of ‘ challenge * 
or objection, which may be either ‘ peremptory ’ (i.e, 
without reason given) or ‘for cause,’ and either ‘to the 
array ’ (i.e. to the whole panel, on the ground of irregularity 
or partiality) or ‘ to the polls ’ (i.e. to individual jurors). 
Jury service is compulsory on men and women ; but 
there are many legal exemptions, and the judge may, 
either on the application of one of the parties, or on his 
own motion, order that a jury in any particular case shall 
be composed of men only, or of women only. In civil 
proceedings, the right to a jury is no longer absolute. It 
is a matter for the discretion of the Court, unless a charge 
of fraud, defamation, malicious prosecution, false imprison* 
ment, seduction, or breach of promise of marriage, is in issue. 

But of course, the impartiality, skill, and independence 
of the judge in any case, criminal or civil, are quite as 
important as the independence of the jury. 

In all civil cases, and in all the most important criminal 
cases, the judge is a Crown official, and a Crown official 
of a most exceptional kind. Though appointed on the 
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advice of the Ministry of the day, he is rarely (except in 
the case of three or four of the highest judicial posts) a 
person who has taken an active part in politics. Even 
if he has done so, he is forbidden by law to continue his 
activities by being a member of the House of Commons ; 
and any prominent association with politics by any mem- 
ber of the professional caste of judges would be most 
gravely condemned by public and professional opinion. 

Further, a judge of the class of which we are now speak- 
ing can only be recruited from among the ranks of 
barristers, who, in the case of judges of the Court of 
Appeal -must be of fifteen years’ standing, of the High 
Court ten years’, and of the County Court Bench seven 
years’, at the least, at the time of his appointment. There 
is no statutory requirement as to actual experience of 
practice ; but, as a matter of fact, it is an almost invari- 
able rule to appoint to any of these tribunals only persons 
who have had considerable experience as advocates. 

Moreover, these judges are placed in a position of 
independence by the fact that they enjoy stipends which, 
though not on the scale of incomes earned by successful 
barristers, are of substantial amounts (v^arying according 
to their rank), and, what is equally important, are fixed 
by Act of Parliament and payable automatically out of 
the Consolidated Fund or general revenue of the Crown. 
Thus there is no possibility of the Executive Government 
infiuencing the judges by threats or promises in the matter 
of their stipends, which do not pass under the annual 
review of the Ministry. 

Most important of all, these judges hold office by what 
is known as a quam diu tenure — i.e. during good behaviour, 
and not, like ordinary Crown officials, during the pleasure 
of the Crown. In the case of the judges of the Supreme 
Court, this final guarantee of independence was introduced 
by the Act of Settlement of 1700, after the unhappy 
experiences of the seventeenth century ; and it was 
safeguarded by a further provision which in fact makes 
it impossible for a judge of that Court to be removed from 
office except upon an Address to the Crown of both Houses 
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of Parliament. In the case of the County Court judges, 
the power of removal (like the power of appointment) is 
vested in the Lord Chancellor ; but it is expressly confined 
to cases of inability or misbehaviour. 

The position of the persons who preside at criminal 
trials of minor importance is, in theory at least, very 
different from that of the judges of the Supreme Court and 
the County Courts, and very difficult to justify. Except 
in the cases of recorders and stipendiary magistrates 
(comparatively few in number), they have not, necessarily, 
any professional or legal qualifications, they seldom 
receive stipends, and (except in the case of recorders) 
they hold office at the pleasure of the Crown, being ap- 
pointed by the Ministry of the day. The ordinary Court 
in such cases consists, as we have seen, of a varying 
number of Justices of the Peace, or magistrates, with 
jurisdiction either for a county or a borough. In the case 
of Petty Sessions, where they sit without a jury and deal 
only with offences summarUy punishable, they are faced 
with a comparatively easy task. At Quarter Sessions 
where, in dealing with indictable offences, they are a 
numerous body directing a jury on matters of law, they 
get over practical difficulties by electing a chairman 
who, in fact, acts as presiding judge, though he consults 
his colleagues on substantial questions. In counties where 
the work is heavy, this chairman is, not infrequently, 
a barrister of some experience, and may even receive 
a stipend for the performance of his duties. In one 
recent case, a county bench of magistrates was so fortunate 
as to have for its chairman a retired Lord Justice of 
Appeal of great eminence, who actually served in the 
chairmanship for twenty years. 

But it is, of course, rarely that a magisterial bench can 
expect such a piece of luck ; and, as has been hinted, the 
personnel of the lower criminal Courts is (except in the 
cases of recorders and stipendiary magistrates) very 
difficult to justify on paper. And indeed, it is hard to 
doubt the evidence which exists that, so long as Justices 
of the Peace were chosen practically from a single class, 
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they were biased by class feelings, and that, so long as 
they also exercised as many administrative as judicial 
functions, they found it difficult to distinguish their judicial 
from their administrative functions. The severance 
between administrative and judicial functions effected, 
first by the Municipal Corporations Acts, and then by the 
County Councils Act, the steadily increasing practice of 
appointing as Justices of the Peace persons from all 
classes of society and both sexes, and the diminution of 
political influence on appointments, have done much to 
mitigate the apparent weaknesses of the lower criminal 
tribunals. It need, perhaps, hardly be stated that, despite 
his theoretically insecure tenure of office, no magistrate 
has been dismissed on political grounds, for more than a 
century ; so that in practice, if not in law, he is as inde- 
pendent of the Ministry of the day as his brethren of the 
Supreme and County Courts. In faet, like so many other 
English institutions, the magisterial Benches are illogical, 
but they work fairly well. 

5. The judgment of the Court is delivered in public ; 
and, even where a non-professional judge is presiding, 
reasons are given for it. The latter fact is of great im- 
portance, on two grounds. In the first place, it has a 
material influence on the mind of the judge ; for it compels 
him to justify the conclusion at which he has arrived, by a 
process of reasoning which will stand the fire of instructed 
criticism. Whilst he is speaking, his words are being 
listened to with keen attention, not only by the parties, 
but by their trained advisers and, quite probably, by 
many other lawyers. Further, if they are concerned with 
a novel or interesting case, they are widely reproduced 
in the lay as well as the legal Press. While a judge cannot 
openly reply to criticism, he knows that it may affect his 
reputation and encourage appeals from his judgments. 
Naturally, he wishes to stand well with that profession 
of which he was, perhaps at no distant time, a member, 
and to go down to posterity as a great judge. His judg- 
ment is, therefore, more likely to be right when he has 
forced himself to think out and express a chain of reasoning 
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which will justify his conclusions, than if he merely 
delivered his conclusions without explanations. 

In the second place, as we have tried earlier to show, 
it is the reasons of the judges in their judgments, which 
have built up the Common Law, and which supply the 
foundations for that structure of precedents which is the 
framework of the Common Law. If the Common Law 
is to expand with the requirements of the community, 
it must be constantly added to by new and powerful 
judgments, which handle novel circumstances and apply 
principles to them. A bare announcement of a decision 
would leave the legal profession guessing at the prin- 
ciples on which it was based, and might well give rise, in 
addition, to a suspicion of partiality, or, at least, caprice. 
The reasoning of the Court, embodied in the Reports, 
becomes the material for the future development of the 
Law. 

6. The sixth rule applicable to substantially all legal 
proceedings in England is, that there is in effect, if not 
in name, at least one appeal to a higher tribunal from 
the final decision of every court of first instance on a 
matter of law, and to a very large extent on matters of 
fact. So that the accused person, or, in civil cases, either 
party, has the right to submit his case to tlie judgment of 
at least two tribunals, acting independently of one another. 

Great changes in this respect have been made in com- 
paratively recent years. Until the year 1008, it was a 
general rule that there could be no appeal in a criminal 
case ; though either party to a ‘ summary ’ prosecution at 
Petty Sessions (unless he had pleaded guilty) could have 
his case reheard at Quarter Sessions, and, in 1818, as 
we have seen, the Court for Crown Cases Reserved was 
set up to decide points of law voluntarily reserved by 
those who tried indictable cases at Assizes or Quarter 
Sessions. There was also the ‘ writ of error ’ in the House 
of Lords, for mistakes appearing on the record. In 1007, 
however, was set up the Court of Criminal Appeal, which, 
as we have said, hears appeals l)y a convicted person as 
a matter of course on questions of law arising in all serious 
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criminal cases, and, as a matter of discretion for the Courts, 
on questions of fact. 

In civil cases, there are even more liberal provisions 
for appeal. It is quite true that there can, technically, 
be no appeal from the verdict of a jury on a question of 
fact ; but an application may be made, and often is, to 
the Court of Appeal, and even, with leave, to the House of 
Lords, to order a new trial, on the ground that the trial 
judge misdirected the jury, or that the verdict was one 
which no honest and intelligent jury could have given 
on the evidence before it. It is true that the appellate 
tribunal is, naturally, loth to interfere with the hnding 
of a judge or jury who have seen the witnesses and heard 
them deliver their testimony. But, in fact, new trials are 
not infrequently ordered in civil cases ; and it is generally 
regarded as a regrettable omission from the Criminal 
Appeal Act of 1907, that it did not provide for a similar 
remedy in criminal eases. 

On matters of law, the right of the litigant to appeal in 
civil cases is unfettered, and not limited to a single appeal, 
though it has, as we have seen (p. 70) recently been 
qualified. It is true that an appeal from a County Court 
cannot go beyond the Court of Appeal, without the leave 
of the latter Court or the House of Lords, and that an 
appeal from the High Court cannot go beyond the Court 
of Appeal without similar leave. But there is no reason 
to suppose that such leave will be refused in any case in 
which there is a reasonable doubt of the correctness of the 
decision in the lower court. And, indeed, the hearing of 
the application itself at least gives the dissatisfied party a 
chance of stating his case again. 


Rules Affecting only Criminal Cases 

Having now explained the most conspicuous rules which 
apply to all English judicial proceedings, we may turn next 
to those affecting only criminal prosecutions. Of these 
we may take as Ride-— 
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7. That before any accused person is actually put to 
stand his trial on a serious criminal charge, a preliminary 
enquiry must be held before a magistrate (Justice of the 
Peace) or magistrates, in order to see whether there is a 
primd facie case against the accused. It is important 
to realize, that this proceeding in no essential way corre- 
sponds to the preliminary examination of the accused, 
perhaps arrested on mere suspicion, which is common 
in Continental procedure. On the contrary, an accused 
person cannot even be arrested, save in the case of flagrant 
delict, and a few statutory cases, except on a magistrate’s 
warrant, which can only be granted on information sup- 
ported by oath. Still more, when he is brought before the 
magistrate, he can be asked no questions, though he may 
be represented by counsel or solicitor who may cross- 
examine the prosecutor’s witnesses ; and it is entirely at 
his own choice whether he will put forward any counter- 
evidence, or merely ‘ reserve his defence ’ until the trial. 
As a matter of discretion, the choice in this matter is, no 
doubt, frequently of extreme dilBcult)'’ ; but, as a matter 
of law, the accused’s right is unquestioned, and no un- 
favourable comment can be made on his decision to 
reserve his defence. 

Further, unless the evidence for the prosecution goes so 
far that the magistrate thinks there is a reasonable prob- 
ability that a jury might convict the accused, the latter is 
entitled to be discharged at once ; though, of course, 
another prosecution can then be commenced against him 
for the same offence, on better evidence forthcoming. 

On the other hand, if the magistrate thinks that, on 
ihe sworn testimony before him, there is a reasonable 
probability of the accused being convicted, he orders 
the testimony of the witnesses to be committed to writing ; 
and the facts testified to by these witnesses are the evidence 
upon which the Grand Jury, as explained, formerly decided 
whether or not to present a ‘ true bill ’ of indictment at 
the Assizes or Quarter Sessions. But, at the trial, the 
witnesses, with such others as the prosecution chooses 
to call, are put again into the witness-box, so that they 
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may be cross-examined by the accused or his counsel, 
who, of course, are entitled to call their own witnesses, 
before the verdict of the Petty Jury is given. 

Meanwhile, in the event of a committal for trial, the 
important question will have arisen, whether in the 
interval which will necessarily elapse between the com- 
mittal and the trial, the accused shall be ‘ enlarged ’ — i.e. 
allowed his liberty, or kept in prison. The hardships 
inflicted on a possibly innocent man by the latter course 
are so obvious, that the question of ‘ enlargement on bail,’ 
i.e. on the accused giving security to appear and stand 
his trial, has long been the subject of acute controversy. 
It is impossible here to go into details. But, broadly, the 
right of the accused with regard to bail depends on the 
nature of the crime with which he is charged. If it is 
treason, only a Secretary of State or a High Court Judge 
can grant bail. If it is a felony, or one of a list of indictable 
misdemeanours, it is a question for the discretion of the 
magistrate, subject to a right of application to a judge, 
of which right the accused must be informed by the 
magistrate. If it is any other charge, the magistrate 
must^ apparently, allow bail ; and, if he thinks the accused 
may abscond, his best remedy is to fix the amount of the 
bail so high, that the accused will not be likely to be able 
to secure it, the only restriction on this somewhat arbi- 
trary practice being the vague provision of the Bill of 
Rights of 1689, that ‘‘excessive bail ought not to be 
required.” If an accused person absconds, the recogniz- 
ances or bonds which have been given to the Crown to 
secure his bail are ‘ estreated ’ — i.e. enforced against the 
property of those who have entered into them. 

Finally, to avoid the oppressive practice of keeping 
accused persons in custody without bringing them to 
trial, a section of the famous Habeas Corpus Act of 1679 
provides, that a prisoner not brought to trial, at the latest, 
at the second assizes after his committal, shall be entitled 
to be discharged from his imprisonment. 

Proceedings for minor offences do not involve the 
lengthy procedure of preliminary enquiry and formal 
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trial by jury. These are disposed of ‘ summarily ’ before 
two Justices of the Peace (or a single Stipendiary Magis- 
trate) sitting in a regular Court House as a Court of 
Petty Sessions, whence they are often called by the odd 
name of ‘ summary offences.’ The proceedings are com- 
menced by a mere summons to appear ; and, only if this 
is ignored, can the accused be arrested and brought forcibly 
to Court. They proceed in the ordinary course ; the 
witnesses on each side being eallcd, and the parties or 
their representatives having the right to address the 
Court. The sentences which may be pronounced by such 
tribunals are, of course, very much more restricted than 
those which can be imposed by the Courts trying indictable 
offences ; being, in general, limited to a maximum of a 
year’s imprisonment. Hut there is an interesting class 
of offences which are, primd facie^ only triable on indict- 
ment, but which, by reason of special circumstances, e.g. 
the youth of the accused, the fact that it is a first offence, 
or the consent of the accused, may be disposed of sum- 
marily by magistrates. In these cases, the punishments 
inflicted may be heavier, though still less than those which 
a Court trying the cases with a jury might inflict. 

8. Though ail criminal prosecutions are carried on in the 
name of the Crown, and, at least nominally, under the 
directions of the Attorney-General acting through the 
Director of Public Prosecutions, yet, in fact, criminal 
prosecutions fall into two great classes, public and private. 
The former, often called ‘ police prosecutions,’ may vary 
in importance from cases of murder, or even treason, to 
breach of mere administrative regulations or local by-laws. 
The decision to maintain them is taken on grounds of 
public policy ; though, in the case of serious crimes, where 
the evidence is clear, it follows as a matter of course. 

But a very large number of prosecutions for minor 
offences are, in effect, carried on by, and at the expense of, 
the parties interested in the alleged offences, either on 
personal grounds, or from motives of philanthropy or 
citizenship. And, whatever may have been the old 
doctrine about the wickedness of * barratry,* or stirring 
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up of strife, it has, for a long time been the rule, 
that any person is entitled, on certain conditions, to use 
the name of the Crown for the purpose of conducting 
criminal proceedings. In the case of prosecutions for 
ofl’enees punishable on summary conviction, there is little 
danger in this practice, owing to the power of the magis- 
trates to award costs to an accused person who has been 
unjustly prosecuted. Moreover, the nature of offences 
summarily punishable is not, as a rule, such that an 
unfounded accusation of having committed one is likely 
to inflict serious harm on the accused. 

But where the offence charged is serious, and involves 
the publicity of trial by jury, then, undoubtedly, the 
use of the Crown’s name by an irresponsible or malicious 
prosecutor may place an innocent person in great danger, 
and, even if he is acquitted, may do him irreparable 
injury. In such a case, in addition to the civil remedy 
of an action for Malicious Prosecution (p. 436), there are 
two safeguards. 

In normal cases, the greatest safeguard has long been the 
refusal of the examining magistrates to commit the accused 
for trial, if they think the charge baseless. But, even if 
this happened, a determined prosecutor could insist upon 
preferring an indictment before the Grand Jury at the 
sessions at which the case would have come up for trial. 
By a statute of the year 1859, however, in a considerable 
number of cases, the magistrates could refuse to allow him 
to do so unless he gave security to prosecute and supply 
evidence in due course. With the virtual abolition of the 
Grand Jury, previously mentioned (p. 98), this abuse of 
procedure has been rendered impossible; and the Vexa- 
tious Indictments Act has been repealed. 

The second safeguard alluded to seerfts to have been first 
given in the year 1867, when, by the Criminal Law Amend- 
ment Act of that year, it was provided that, on the 
acquittal of a person accused of an indictable offence, the 
Court might order the prosecutor to pay the costs of the 
proceedings, if it considered the prosecution unreasonable. 
This wholesome departure from the rule that “ the Crown 
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neither receives nor pays costs ” wasconfirmed and extended 
to other cases by the Costs in Criminal Cases Act, 1908. 

One special point in connection with criminal prose- 
cutions it seems expedient to mention here. By whom- 
soever these proceedings are in fact carried on, they can 
never be withdrawn or compromised without the consent 
of the Crown. This rule follows logically from the fact 
that all criminal prosecutions are, technically, ‘ pleas of 
the Crown ’ ; and though, especially in summary pro- 
ceedings, many of which are in effect disputes between 
prosecutor and accused rather than attempts to punish 
offences against the community, the rule seldom offers 
any real difficulty in the way of a compromise, the consent 
of the magistrate must always be obtained to the dropping 
of a prosecution. In more serious cases, any suggestion 
of compromise arouses the vigilant suspicion of the Court ; 
and withdrawal of the charge will only be permitted if 
the Court is of opinion that the public will not suffer 
thereby. On the other hand, the Attorney-General can 
always enter a plea of nolle prosequi {‘ unwilling to prose- 
cute ’) on behalf of the Crown, even when the prosecution 
’is in fact conducted by a private prosecutor. 

Finally, it may be observed that, to make a bargain 
(even before legal proceedings have been commenced) 
for concealing, or, as it is technically called ‘ compounding ’ 
a felony, is in itself, not merely an unenforceable bargain, 
but a criminal offence. Even to advertise a reward for 
recovery of stolen goods with an intimation of ‘ no ques- 
tions asked,’ or to take one ‘ corruptly ’ for helping to 
recover such goods while screening the thief, are by statute 
criminal offences. 

9. As a general rule, no lapse of time will bar the right 
of the Crown to prosecute, at any rate in the case of 
serious crimes. The maxim is : tempus non occurrii regi. 
In fact, the daily newspapers constantly contain notices 
of apprehension and trial of accused persons who have 
succeeded in escaping the vigilance of the law for ten, 
fifteen, or even more years. The only conspicuous excep- 
tions from this rule are the case of treason, which, unless 
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it takes the form of a definite attack on the person of the 
King, or is committed abroad, cannot be prosecuted more 
than three years after its commission, and prosecutions 
for blasphemy and certain sexual offences. But, generally 
speaking, offences summarily punishable can only be 
prosecuted within six months of their commission. 

There is mueh misapprehension about the so-called 
seven years’ bar to prosecutions for bigamy, i.e. the offence 
committed by a person who, having a husband or wife 
living, goes through the ceremony of marriage with another 
man or woman- All that the bar effects is, that if the 
accused person can persuade the jury that he or she had 
not for seven years seen or heard of the missing spouse, 
in circumstances in which, if living, news of that spouse’s 
existence would naturally have reached him or her, then 
the accused person is entitled to be relieved from the 
penal consequences of bigamy. But, of course, the second 
so-called marriage is a nullity. 

At the same time, it must be clearly understood that the 
maxim : ietnpus non occurrii regi is never made, in England, 
the excuse for protracting criminal proceedings beyond a 
reasonable and necessary duration. Rarely do the pro- 
ceedings, even in the gravest cases, extend for more than 
six months from the apprehension of the accused, while, 
in the case of offences summarily punishable, the whole 
business is often concluded in two or three weeks, unless 
there should be an appeal to Quarter Sessions or a case 
stated for a Divisional Court, in which events the pro- 
ceedings may possibly be prolonged up to four months. 
If the accused were to attempt to prolong them beyond 
these limits by dilatory steps, he would soon find that, 
despite the provisions recently introduced on the subject 
of criminal appeal, his utmost efforts would be unavailing ; 
while if the prosecutor wxre guilty of a similar attempt, 
he would find himself faced by the right of the accused, 
under Habeas Corpus proceedings (later to be explained), 
to demand either a speedy trial or a liberation. In one of 
the few criminal cases which, in recent years, have gone to 
the House of Lords, the whole proceedings, including the 

5 
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delivery of the judgment of the House, were concluded 
within eight months of the commission of the crime, 
though a Long Vacation intervened. It may fairly be 
claimed for English criminal justice that, whatever may 
have been its defects in the past, it no longer protracts 
the agony of a prosecution longer than is absolutely 
necessary to ensure a patient and satisfactory trial. This 
creditable result of a long series of reforms is mainly due 
to the gradual elimination of a series of technical pitfalls 
which for centuries rendered dangerous and hesitating 
the footsteps of Justice. 

10. Another striking rule of English criminal procedure 
is, that no aceused person ean be compelled to criminate 
himself. This is the very opposite of the inquisitorial 
systems of many countries, the chief object of which 
appears to be to extort an admission from the accused ; 
but it follows logically from the fundamental principle of 
English Law, that every person accused, either criminally 
or civilly, of an unlawful act, is presumed to be innocent 
until he is proved to be guilty. Even the voluntary 
confessions or ‘ statements ’ of an accused person are 
received with the greatest caution ; and any attempts on 
the part of zealous officials to entrap a suspected person 
into admissions of guilt, are sternly dealt with by judges, 
and their results treated as null. Of course a deliberate 
plea of ‘ Guilty ’ by an accused person at his trial, 
especially if put forward on legal advice, will not be 
refused ; but the Court will be reluctant to accept it in 
serious cases. 

Further than this, until quite recently an accused person 
was not even allowed to give evidence on his own trial, 
lest under cross-examination he should prejudice his 
chances of success. He was, on the other hand, allowed 
to make an unsworn statement, upon which he could not 
be cross-examined. 

By the Criminal Evidence Act of 1898, amid much mis- 
giving, this rule was altered; and, for the hrst time, 
accused persons were allowed, if they pleased, to volunteer 
testimony on oath. If they do, they can be cross-examined. 
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though not (except in certain special cases) to show that 
they are of bad character or have a criminal record. 
Moreover, the prosecutor is not allowed to comment on 
the fact that the accused fails to take advantage of the 
new statutory right given to him ; though the judge 
may, if he thinks fit, draw the attention of the jury to 
it. Finally, in only a comparatively few classes of cases is 
a wife even permitted to give evidence against her husband. 
Unfortunately, it seems at present to be an open question 
whether, in any, or which, of such cases she can be com- 
pelled to do so. 

11. It was pointed out, in an early part of the present 
chapter, that the privilege of being represented in legal 
proceedings by skilled advisers was accorded to every 
litigant. The chief drawback to this obviously just rule is, 
that it is of more benefit to wealthy than to poor litigants, 
inasmuch as legal advice is more easily procurable by 
those who have means to pay for it than those who have 
not. Until comparatively recently this objection, though 
not entirely overlooked, was dealt with only by somewhat 
inadequate means, such as the ‘ dock brief ’ which any 
counsel present at the trial of an indictable ofience could 
be compelled to accept at the modest fee of one guinea. 
In the year 1903, however, was passed the Poor Prisoners’ 
Defence Act, which authorized the magistrates who commit 
an accused person for trial, and the judge before whom he 
is to be tried, to certify that he ought, in the interests of 
justice, to have legal aid, and that his means are insufficient 
to enable him to obtain it. Thereupon, the accused is 
entitled to have counsel and solicitor assigned to him, whose 
reasonable charges will be defrayed out of the county 
funds. To a much wider rule, newly introduced by the 
Costs in Criminal Cases Act, 1908, allusion has also beei) 
made. By that statute, the court which tries an indictable 
offence may direct the payment of the costs of the prose- 
cutor or the accused, or both, out of county funds, and, in 
addition, may order a convicted person, or, in certain 
cases, an unsuccessful prosecutor, to recoup such funds 
the amoxmt which they have been made to pay in respect 
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of his opponent’s costs. No costs are, however, allowed 
in criminal appeals. The provisions of the Act of 1003 
have recently been extended to authorize the grant of le gal 
aid to an accused person during the preliminary examination 
before the magistrates. In the case of a person accused of 
murder, the granting of the ‘ defence certificate * is com- 
pulsory. 

12. The last rule of procedure specially applicable to 
criminal trials that there is room to mention is, that, 
whilst it is not the practice for the law to fix rigidly the 
precise penalty to be attached to conviction for each 
crime, yet it usually fixes a maximum, and occasionally 
also a minimum limit, within which the judge or magistrate 
must exercise his discretion. We are not here concerned 
with the objects of punishment, or the different kinds of 
punishment meted out to offenders against the Criminal 
Law — about those matters something will be found in a 
later chapter. Here we are only concerned as to the 
procedure adopted in fixing the extent of the punishment. 
And of this we have noticed two points* (1) that the sen- 
tence is fixed and delivered by the judge or presiding 
magistrate (not by the jury), and (2) that, save in a few 
eases, of which the most conspicuous are treason and 
murder (where the sentence of death must be imposed), the 
discretion of the judge or magistrate is limited by fixed 
boundaries, which, in the majority of cases, are maximum 
only. It is in the exercise of this discretion that judges 
and magistrates are placed under one of the heaviest 
responsibilities of their offices. The circumstances of 
crimes and criminals differ so enormously, that a rigid 
scale of punishment prescribed by the legislature would 
work the grav’^est injustice. To impose, for instance, the 
same penalty for stealing a joint from a butcher’s shop 
upon a well-fed loafer who stole merely to gratify his 
^reed or his selfishness, and upon a poor woman who 
stole to save her child from starving, would be grossly 
unjust. 1 he law, therefore, while usually placing limits 
upon judicial discretion in this matter, leaves to it a very 
wide scope. Lmdoubtedly, this practice has its dangers. 
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particularly the danger of making the precise extent of 
the punishment dependent on the disposition, experience, 
or penetration of an individual judge. And the still 
unaltered rule, that the duration of the imprisonment 
which may be awarded for a common law misdemeanour 
is, technically, unlimited, is also not free from danger ; 
though the danger is reduced by the custom which (as 
the writer is informed) almost universally prevails, of 
limiting sentences of iniprisonmcnt to two years, even in 
serious eases. 

Rules Affectixo okly Civil Cases 

13. One of the most conspicuous differences between 
civil and criminal proceedings is, that civil proceedings 
may be begun without any previous or preliminary enp|uiry 
as to the probability of the charges on which they are 
-based being true. Broadly speaking, any person may 
begin civil proceedings against any other person, without 
any precautions beirjg taken to see whether his alleged 
grounds of action are not in the highest degree frivolous 
and baseless. This feature of civil process is due partly 
to the obvious fact that, in it, the accuser or plaintiff is 
not employing the formidable machinery at the disposal 
of the Crown, but appears and acts in his own name, and 
at his own risk. It is due also to the more substantial 
fact that, scandalous as some kinds of civil action un- 
doubtedly are, the odium occurred by meeting them is 
not, except in rare cases, anything like the odium neces- 
sarily incurred by standing one’s trial for an indictable 
offence. On the other hand, the extreme importance of 
allowing every person who fancies himself aggrieved to 
air his grievances in a Court of Law, rather than to seek 
to avenge them by violence, is more of a justification and 
less of an excuse than the former considerations. 

Nevertheless, the law does in some few cases recognize 
the hardship inflicted on defendants by the bringing 
forward of baseless claims in civil proceedings. Thus, for 
example, limited companies whose assets appear to be 
insufficient to pay the defendants’ costs in case they are 
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awarded in the action, may have their proceedings stayed 
until the company has given security for such costs ; and 
plaintiffs ordinarily resident outside the jurisdiction of 
the Court (i.e. outside England) may also be ordered to 
give security for costs. Lunatics and infants can only 
sue in the name of their ‘ committee ’ or ‘ next friend ’ 
respectively ; and the committee or next friend will be 
liable for the defendant’s costs if the plaintiff is ordered 
to pay them. A claim upon which judgment has been 
given in a contested action cannot be raised again in a 
subsequent action between the same parties. It is res 
judicata. Finally, in the event of an action or other 
proceeding being clearly frivolous or vexatious, the Court 
will, in the exercise of its discretion, dismiss the proceedings 
summarily, as baseless. 

14. It also follows from the purely private character 
of civil proceedings, that they can be abandoned or com- 
promised at any time by the parties. The leave of the 
Court is unnecessary, unless it is desired to make the terms 
of the compromise an order of Court, i.e. to give it the 
force of a judgment. Towards such proposals the judge 
is, as a rule, not merely neutral, but benevolent ; and, 
indeed, he sometimes takes an active part in persuading 
the parties to compromise their differences. The one 
outstanding exception to this rule is, that if the judge 
suspects that the civil proceedings are being made (as 
they sometimes are) a cloak for ‘ blackmail,’ or other 
illegal object, he will not only afford no assistance towards 
a compromise, but will direct the papers to be sent to the 
King’s Proctor or the Director of Public Prosecutions, to 
enable these officials to inform themselves whether there 
is any ground for criminal or other proceedings by the 
Crown. This is particularly the case in divorce proceed- 
ings, which, though technically civil, have some of the 
attributes of criminal procedure. These will be described 
in their proper place. 

This seems, however, to be the place in which to allude 
to a question of some practical and theoretical interest 
in connection with the contrast between criminal and 
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civil proceedings. Suppose an act to be at the same time 
a criminal offence and a civil wrong. For example, A 
has met B on a lonely road on a dark night and assaulted 
and tried to rob him. Clearly A has been guilty both 
of a criminal offence and a civil wrong. Can B bring his 
action for the civil wrong before the Crown has prosecuted 
A for the felony ? It is easy to see how the question 
arose. Both forms of proceeding are offshoots of the old 
‘ appeal of felony ’ as it was called ; and for centuries 
they existed side by side without any defined boundary 
between them. Moreover, the question was complicated 
by three facts : (1) that, until 1870, if A had been convicted 
of felony (‘ attainted ’ was the word), his goods would 
have been forfeited to the Crown and his lands would have 
escheated to his lord, (2) that it was difficult to allow A 
himself to plead his own turpitude as a defence to a civil 
action by B, and (3) that English criminal procedure makes 
no provision for a partie civile^ as in some Continental 
systems of criminal law. For these and other reasons, 
the point remained obscure until recent years. It is 
now the law that the injured party may proceed with his 
civil action, and that the defendant cannot plead his 
own felony as a defence, but that the judge who tries 
the action, on becoming aware of the facts, ought to 
suspend the civil action until the Crown has had an oppor- 
tunity of prosecuting for the felony. The doctrine has 
no application to the lesser offences known as ‘ misde- 
meanours.’ 

15. Equally in contrast with the Criminal Law are the 
rules of the Civil Law with regard to loss of rights by 
lapse of time. We have seen that, broadly speaking, a 
serious crime can (with few exceptions) be prosecuted at 
any time, however long, after its commission. The exact 
opposite is the rule in civil cases. There the rule is that, 
after a comparatively short lapse of time, a plaintiff 
who has not enforced his rights is barred of his action, 
and in some cases, of his substantive rights also. Thus, 
if a person who is entitled to claim possession of land, 
either as an owner or a mortgagee (creditor), allows twelve 
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years to elapse without bringing an action to enforce his 
claim, not only will his right of action be destroyed, but, 
even if circumstances should put him in possession of the 
land, his former rights of ownership in it will not revive. 
Moreover, the running of the time continues, if he sells 
his rights, or if he dies and they pass to his representative. 
The purchaser or representative does not have twelve 
years more, but only so mueh of the original twelve years 
as is unexhausted. In the case of personal claims, the 
‘ period of prescription,’ as it is called, varies a good deal. 
The normal period is six years from the time when the 
claim could first have been enforced. But claims to 
damages for assault must be brought within four years, 
claims to a legacy or share under an intestacy within 
twelve years, claims for slander where the words spoken 
are sufficient in themselves to give rise to an action, 
two years, claims for wrong bond fide done in the 
exercise of public duties, six months. The old super- 
stitious reverence for a seal enlarges personal claims 
under deeds (but not claims of title) to twenty years, 
again calculated, of course, not from the date of the 
deed, but from when performance imder it became 
due. 

This last point is important, and sometimes difficult to 
settle. The test is, as has been liinted : \Vhen was the 
claimant first entitled to bring his action ? In the case 
of contracts, this will be when the first failure to perform 
any obligation under the contract was made by the de- 
fendant. Thus, if I have agreed to repay £100 to A on 
1st January two years hence, clearly A can bring no 
action for the money till that date ; and, therefore, the 
period will not begin to run against him till then. Further, 
if, after that date, A accepts interest from me in compensa- 
tion for delay in payment, or if I write to him a signed 
letter clearly admitting that I owe the debt, but asking 
for further time to pay, it would be unfair to A that his 
indulgence should be used against him ; and he will have 
six years from the date of the last payment or admission. 

So far there is not much difficulty. But when we leave 
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those civil wrongs which are breaches of contract and 
turn to the other class, known as * torts,’ then we have to 
distinguish these again into two sub-classes for the purposes 
of our present subject. Some acts are torts per se^ i.e. 
the moment they have been committed, a cause of action 
arises for the person against whom they have been com- 
mitted ; and his ‘ period of prescription ’ begins to run 
at once. Thus trespass, infringement of patents and 
copyrights, obstruction of rights of way, defamation by 
written words or signs (libel), are all torts per se ; and their 
respective periods of prescription run from the moment 
that they have been committed, though, of course, if they 
are repeated, each new repetition is a tort, and gives rise 
to a further cause of action. But there are other acts 
which are only torts if and when actual loss follows from 
their perpetration. Thus, if I have a mine under A’s 
land, I may dig in it till I am tired so long as it does not 
let down A’s surface. But, the moment A’s surface begins 
to sink as the result of my digging, I am liable to compen- 
sate him ; and his right of action, and consequently ‘ period 
of prescription,’ will begin from that date. So in ordinary 
slander, or defamation by spoken words. This is not 
actionable per se ; but if loss follows to the victim, then 
the latter’s right of action arises from that date. 

The only other point necessary to mention in connection 
with lapse of time is, that the law recognizes certain ‘ dis- 
abilities,’ as they are called, which prevent a person taking 
advantage of his right of action, and accordingly sus- 
pends the ‘ period of prescription ’ till they disappear. 
Thus, if a person is a lunatic or an infant when a right 
of action accrues to him, the period of prescription will 
not begin to run against him until he recovers his sanity 
or attains full age ; though if the period had begun to 
run before a person became of unsound mind, he will have 
no prolongation on the ground of his subsem^ent insanity. 
Imprisonment, absence ‘ beyond the seas,’ and coverture 
(i.e. status of married women) were, formerly, disabilities, 
but are no longer so ? though the last has never been 
expressly abolished. 

BtJL. — 5 * 
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There are special periods of prescription affecting civil 
claims by and against the Crown. 

16. When we come to deal with the important subject 
of evidence, we shall see that the liability to give evidence 
in civil cases is more extensive than that in criminal. 
Plaintiff and defendant alike are competent and com- 
pellable witnesses; and there is no general rule which 
excuses an unwilling wife from testifying against her 
husband’s or her own wish. Nevertheless, in addition 
to the general rule that no one can be compelled to answer 
any question tending to show that he has been guilty 
of a crime, or to disclose communications made by his 
spouse during marriage, there are the rules that in pro- 
ceedings instituted in consequence of adultery, no witness 
can be asked any question tending to show that he or she 
has been guilty of adultery, nor w'ill either of the parties 
to a marriage be allowed to give evidence to prove non- 
access by one of the parties to the other during the mar- 
riage, if the effect of that evidence would be to bastardize 
a child bom during or within a possible time after the 
marriage. 

17. Lastly, the rules on the subject of assistance to 
poor litigants, and on the subject of costs, differ a good 
deal in civil and criminal cases. It has long been a 
general rule of civil procedure that “ costs follow the 
event ” — ^i.e. that the unsuccessful party will be liable 
to pay the costs of the successful one (as well, of course, as 
his own) ; though it is open to the Court, in certain circum- 
stances, to deprive a successful party of his costs. When 
the case has been decided by the verdict of a jury, the 
general mle is normally followed ; though, of course, the 
jury may decide some ‘ issues ’ in favour of the plaintiff 
and some in favour of the defendant, and the burden of 
costs will be apportioned accordingly. Even here, how- 
ever, the Judge may, for ‘ good cause,’ deprive a successful 
litigant of his costs. This rule has recently been extended, 
in civil cases, even to the Crown. 

When the case is heard by a judge or judges without 
a jury, the Court exercises much more discretion. In 
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such cases, the triviality of the cause of action, extra- 
vagance or negligence in conducting the proceedings, the 
conduct of the parties in the matter which led up to 
the proceedings, the delay in commencing proceedings, the 
way in which accounts have been kept, and many other 
circumstances, may induce the Court to deprive even a 
successful defendant (much more a successful plaintiff) 
of the whole or part of his costs. The most favoured 
persons in the matter of costs are trustees, mortgagees, 
and representatives of deceased persons, who are usually 
entitled to their costs, if successful, against the defeated 
party, and, even where they are unsuccessful, are entitled 
to be re-imbursed their costs out of the property of their 
beneficiaries, debtors, or deceased. But, even here, if 
such persons have acted unreasonably in bringing or defend- 
ing proceedings, they may be deprived by the Court of 
their costs. 

No costs in civil cases are chargeable on public funds, 
except, of course, when they are incurred by officials and 
public bodies. 

Assistance to poor litigants in civil proceedings has 
recently undergone a systematic treatment. Any person 
not worth £50 (exclusive of tools, wearing apparel, etc.), 
or not earning more than £2 a week, may, on proof of these 
facts, and that he has reasonable cause for taking or 
defending civil proceedings, obtain a certificate from the 
Law Society or a Provincial Law Society to that effect, 
and will thereupon be assigned counsel and solicitor, 
who will be entitled to make no charge against him except 
for out-pocket expenses, but who will be under a liability 
to conduct the proceedings on his behalf. By far the 
greater number of cases conducted irnder the new scheme 
have been matrimonial cases ; and special provision has 
been made in the Rules to enable a wife who seeks relief 
to get over the difficulty caused by the fact that she may 
not be directly a wage-earner. At present, however, these 
rules only apply to proceedings in the higher courts. 



CHAPTER VIII 

TOE ENGLISH LAW OF EVIDENCE 

On more than one occasion it has already been remarked 
in this book, that one striking feature of English Law is, 
that it is applied only after a trial in which the conclusions 
are arrived at from a consideration of the ‘ evidence * ; 
and more than one of the rules by which the reception 
and effect of this ‘ evidence * are controlled have been 
incidentally mentioned. The subject is, however, of 
such importance, and the attitude towards it of English 
Law so characteristic, that a short chapter may well be 
devoted to a more systematic statement of it. 

The ordinary person, who relics upon his owm judgment, 
arrives at the conclusions upon which he acts by a variety 
of methods. The following of tradition is one of the most 
pow’erful ; a man will believe a particular kind of food 
to be injurious and avoid it, because it has long been so 
regarded in his family. Almost equally pow'erful is the 
influence of personal likes and dislikes ; a man will believe 
all law^yers to be rogues because he dislikes one or tw^o of 
them personally, or all doctors to be genuine and scientific, 
because he happens to admire three or four of them. 
Common rumour, or gossip, profoundly influences the 
conclusions of many people ; as, for instance, the lady 
witness who made grave charges against the military 
hospitals in the Boer ^V'ar, and, w hen challenged to make 
good her charges, replied triumphantly ; “ Everybody 

was saying so.” Sheer confusion of thought is also 
responsible for strange conclusions, as, for example, that 
of the writer wdio declared that pirates did not deserve 
a trial before being executed, because they w^cre enemies 
of the human race. 

It is one of the most striking characteristics of English 
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|nstice, that it rejects all these manifestly wrong in- 
fluences, and, in its investigation of facts, at least attempts 
to follow the only safe guide, viz. the exercise of reasonable 
inference, based on the teachings of experience, from other 
facts testified to by persons whose credibility is secured 
by certain powerful safeguards, and by documents the 
authenticity oi which is sedulously guaranteed. Needless 
to say, its methods are far from perfect, and its conclusions 
sometimes mistaken ; the search for truth is no easy task. 
But a high, if unattainable, ideal is in some ways better 
than a lower, more completely attained ; and, in any case, 
it is infinitely better than no ideal at all. 

The administration of justice involves the application 
of rules of law to certain states of fact. If tliese facts 
are admitted by all parties concerned, the case in question 
becomes a pure question of law, and evidence plays no part 
in it. But, in the vast majority of cases which come before 
the tribunals, before the Court is required to consider 
rules of law, it has first to arrive at tlie settlement of 
disputed facts. For example, in a prosecution for arson, 
the Crown alleges that the accused set fire deliberately 
to a house with the intention of destroying it. The 
accused denies the allegation. This is the fact ‘ in issue,* 
i.e. the decision as to the occurrence or non-occurrence 
of wdiich settles the case so far as facts are concerned. If 
the jury finds in the affirmative, by its verdict of ‘ Guilty,* 
all that the judge has to do is to apply the law on the 
subject of arson to the accused. 

Now it is quite possible, though not likely, that, in the 
case put, the Crown may be able to call credible witnesses 
who actually saw the accused deliberately set fire to the 
house, and that the jury may believe their testimony. 
In that event, the accused is said to be convicted on 
* direct evidence ’ ; and such evidence is, undoubtedly, 
the most satisfactory that can be given. It was, probably, 
a misguided perception of this truth w'hich, after the 
decay of the belief in ordeals, i.e. direct appeals to the 
judgment of Heaven, induced the tribunals of the Middle 
Ages, in so many cases, to apply torture as a means of 
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inducing the accused to confess, and thus supply direct 
evidence of his own guilt. Of course their mistake was 
to suppose that the application of physical torture would 
elicit the truth. It usually produced the answers which 
the victim believed his torturers to desire. 

Happily, English tribunals, with one or two conspicuous 
exceptions, avoided this ghastly error of applying torture 
to elicit confession, and thus saved countless English folk 
from suffering and injustice. And, if we compare the 
tribunals whose history is free from the stain of torture 
with those which labour under it, we shall probably not 
be long in guessing the reason for the difference. The 
Common Law courts used trial by jury ; they did not use 
torture. The Court of Star Chamber and the Court of 
Chancery knew no jury ; torture was in regular use in 
the former and was occasionally practised in the latter. 
The conclusion is evident. One of the great benefits 
conferred upon the country by the jury- system, despite 
its imperfections, is, that the annals of English justice 
are more free from instances of the use of torture than 
those of any other country in the Old World. To what 
purpose produce before a jury a man from whom confession 
had been extorted by the use of the boot and the thumb- 
screw ? The jury would not believe him. 

But it is, of course, very rarely that a fact in issue can 
be proved by direct evidence, at any rate in criminal 
cases. Criminals, as a rule, are not anxious to secure 
the presence of independent witnesses when they commit 
their crimes. On the contrary, in a country in which 
justice is vigorously administered, they take care to 
cover up their tracks as carefully as possible, and to 
conceal all traces of their doings. In civil cases, the 
motives for secresy may be different ; but in them also 
the proof of facts in issue by direct evidence is not always 
possible. 

The consequence is, that, in the great majority of 
cases (especially the more serious cases) which appear 
before the English Courts, the facts in issue have to be 
proved by ‘ indirect ’ or, as it is technically called, ‘ cir- 
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cumstantial ’ evidence, i.e. evidence of facts not • in 
issue,’ from the existence of which the facts in issue may 
be inferred. The former class of facts, though not them- 
selves ‘ facts in issue,’ are said to be ‘ relevant to the 
issue ’ ; and upon the existence or degree of relevancy of 
a particular fact, proof of which is offered, turn some of 
the most difficult questions of the Law of Evidence. 

It is, in a sense, doubtless true, that every fact and 
event are relevant to every other fact and event. The 
universe, as we know it, is so intimately knit up in all 
its parts by the great law of cause and effect, that a 
complete account of the origin and existence of any fact 
would involve a tracing of universal history from the 
earliest times to the present day* But, obviously, no 
Court of Justice could do its work if the full implication 
of this truth were followed. Nor would it be easy for a 
legislature to lay down any general rule as to the degree 
of relationship to the facts in issue which would make 
any fact proposed to be proved admissible. As an in- 
evitable consequence, the judge is left to his own discre- 
tion as to admitting evidence, subject to certain negative 
rules prohibiting the proof of certain facts, to the powerful 
influence of tradition, to the circumstances of the case, 
and to the arguments or reputation of the counsel engaged. 
Thus, while facts clearly showing motive and preparation 
for, or explanation of, the facts in issue, would readily 
be admissible ; beyond these, admission of testimony 
remains, as has been said, very much a matter of discre- 
tion with the judge. 

But if we look at three conspicuous examples of facts 
which may not be given in evidence, it is possible that the 
consideration which has most influence upon the exclusion 
of testimony will appear. 

Thus, for example, if a person is accused of a particular 
crime or tort, facts may not be given in evidence to show 
that he had previously committed such offences. To the 
layman this may seem at first strange reasoning ; but 
reflection will show that a contrary rule would imply the 
uncharitable view that, because a person has once been 
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guilty of a particular offence, therefore he must be pre* 
sumed to have committed it again whenever he is accused 
of so doing. The limited exception in the case of the 
person accused of receiving goods knowing them to have 
been stolen has been previously alluded to. 

Again, no facts may be proved merely to show that an 
accused person is of general bad character, or comes of 
a bad stock, or from evil surroundings. Still less may 
testimony to the frequency in the neighbourhood, or at 
the time, of offences similar to that of which the defendant 
is accused, be given ; for there is, clearly, no proximate 
connection between such facts and the guilt of the de- 
fendant. Still less, even in the rare cases in which a person 
accused of crime may be cross-examined as to his character, 
may he be asked whether he has ever been acquitted on a 
criminal charge. 

Manifestly, the guiding rule which determines the law 
to exclude these three kinds of facts, is the apprehension 
lest the accused should be prejudiced in the eyes of the 
jury, and thus fail to secure an impartial trial ; while 
the probability rationally to be attributed to the inference 
suggested is so small, as not to justify the danger of a 
miscarriage of justice. 

On the other hand, when the circumstances of the 
case suggest a real connection between the facts tendered 
and the facts in issue, then the former, however at first 
sight irrelevant, are not excluded. A striking and ap- 
parently severe application of this principle is the well- 
known rule, that, when once the existence of a conspiracy, 
or common illegal action, between two or more persons] 
is established, then every act (including speaking and 
writing) done by any one of them in execution of the 
common purpose may be proved as a relevant fact against 
any of the others, and is, indeed, to some extent at least, 
considered to be the act of each. 

Finally, on the question of relevancy, it must be borne 
carefully in mind that it is facts, and facts only, which 
can be evidence, and, therefore, relevant to the facts in 
issue. Opinions are not evidence. It may be said, of 
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course, that the fact that A holds a certain opinion is 
as much a fact as that A is six feet high. No doubt that 
is true ; and the fact that a person holds a certain opinion 
may be given in evidence, e.g. in libel and slander cases* 
But that does not make the opinion evidence against the 
accused. It may be a fact that A thinks B a thief. But 
that is no proof that B is a thief ; and, therefore, the fact 
that A holds such an opinion is deemed to be irrelevant 
to the issue : whether B is a thief. The great apparent 
exception to this rule is, it is submitted, less an exception 
than it looks. The ‘ scientific witness * is allowed to 
state his opinion as to how a certain person met his death, 
or why a certain building collapsed ; and it is said that 
these opinions may be given in evidence. After all, does 
that amount to more than saying that, wdien it is attempted 
to prove the existence of certain obscure but highly relevant 
facts, the testimony of the expert witness is, naturally, 
regarded as of special value in determining the existence 
of those facts ? It is the facts pointed out by the expert, 
not his opinion of the facts in issue, which ought to guide 
the jury in arriving at their conclusion. 

The second great principle of the English Law of Evi- 
dence is, that relevant facts can only be proved by testi- 
mony given orally in open Court, under apprehension of 
punishment for perjury if the witness knowingly gives 
false testimony, and subject to cross-examination by the 
opposing party or his counsel, or by authentic documents 
coming from the proper custody. 

The first part of this rule has been before referred 
to ; but its importance warrants a more detailed in- 
sistence upon it. It wdll be observed that the rule imposes 
no less than three safeguards upon the testimony of 
witnesses. First there is a publicity, which, though, 
perhaps, in modern conditions less effective than formerly 
in small communities where the speech of each member 
was soon known to all, yet, through the agency of the 
Press, may be carried to the ends of the earth, and prov^oke 
a refutation. It is true that this safeguard is not in- 
variably applied, TUus^ for example, what are called 
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the ‘ interlocutory ’ or preparatory steps in a civil action 
may be taken on evidence given by what is called an 
affidavit, i.e. a written statement sworn to or affirmed, 
but not read by the witness in open Court. Also witnesses 
too ill or infirm to attend the Court, may, after notice to 
the other party, be examined, in criminal cases, in their 
own homes in the presence of a magistrate; and the 
depositions given by witnesses at a preliminary enquiry 
before the magistrates may be read at the trial, if the 
witnesses have died in the meanwhile. And, in civil cases, 
witnesses living outside the jurisdiction may be examined 
‘ on commission,’ i.e. by a person or persons appointed 
by the Court for the purpose. 

Second, there is the safeguard of apprehension of 
punishment in the event of giving false testimony. This 
apprehension was for long supposed to be secured by 
compelling the witness to take an oath, or appeal to the 
Almighty to visit him with pains and penalties if he 
swore falsel}' ; and this practice is now voluntarily followed 
in the majority of cases. For those who object to take 
this or any form of oath, the alternative of solemn affirma- 
tion is now admitted ; but the legal penalty for wilfully 
making a false statement material to the proceeding (or, 
which is the same thing, making a statement which the 
witness does not believe to be true) applies equally to each 
class of witness, and may be as high as seven years of 
penal servitude. But of this we shall say more in dealing 
with the offence of Perjury. 

Thirdly, the evidence of a witness in a judicial proceeding 
is safeguarded by the powerful test of cross-examination. 
That is to say, when he has finished his examination- 
in-chief, conducted by his own counsel or the counsel of 
the person for whom he appears, and, naturally, ad- 
ministered (in most cases) in a friendly spirit, his opponent’s 
counsel may ask him any manner of question that he 
(counsel) pleases, not merely on his evidence-in -chief, but 
on any fact relevant to the issue, however apparently 
remote. Further than this, his opponent’s counsel may 
examine him ‘ as to credit,’ i.e. with a view to showing 
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that he is not a credible witness ; and, for this purpose, 
counsel may ask him any question tending to throw 
discredit on his character or life, and, subject to the 
privileges or exemptions already mentioned (incrimina- 
tion, professional privilege, interests of the State and 
especially the administration of Justice), the witness must 
" answer such question, on pain of being committed to 
prison for contempt of Court if he refuse. It is obvious 
that this power vested in his opponent’s counsel must 
deter many a valuable witness from voluntarily coming 
forward with his testimony ; but it has long been estab- 
lished, that any litigant, whether in a criminal or a civil 
matter, can compel the attendance of any witness resident 
within the jurisdiction, by the simple process of handing 
him a copy of a subpoena or judicial summons, procurable 
as a matter of course, and paying him ‘ conduct money,* 
i.e. sufficient travelling expenses. On the other hand, the 
witness is absolutely immune from all proceedings (except, 
of course, for perjury) in respect of testimony given by 
him having reference to the issue in the case. 

At one time there were numerous rules which restricted 
the competence of persons to be witnesses. The parties 
and their relatives and any one interested, however 
remotely, in the result of the proceedings, were excluded. 
By various statutes, these disabilities have been removed ; 
and now, in substance, any person capable of under- 
standing the consequences of committing perjury is not 
merely a competent but a compellable witness ; the only 
important exceptions being the cases before noticed, viz., 
that no person accused of a criminal offence can be com- 
pelled to testify, and that a husband and a wife can rarely 
(if ever) be compelled, nor indeed, in most cases are they 
permitted, to give evidence against one another in a 
criminal prosecution. 

Unlike many systems of law, the English, in the vast 
majority of cases, leaves the weight of a witness’s testimony 
to the discretion of the jury controlled by the direction . 
of the judge. Only in the two cases of treason and perjury 
is there any rule as to more than one witness being necessary 
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to establish a fact. Even the unsupported testimony of 
an accomplice can be regarded as sullicient to prove the 
commission of a crime ; though in such a case it is the duty 
of the judge to warn the jury that it is unsafe to convict 
upon such evidence alone. I n cases of actions for breach 
of promise of marriage, and applications for alfiliation 
orders, the plaintiff or applicant cannot succeed unless 
her evidence is corroborated in some material particular ; 
but this corroboration need not necessarily take the form 
of a second witness. Even the unsworn testimony of a 
child too young to understand the nature of an oath, 
but old enough to know that it is wrong to tell a lie, may 
be received ; but here again, no person can be convicted 
upon such testimony unless it is corroborated by other 
material evidence implicating the accused. 

A third, and one of the most important, rules of evidence 
in English Law is, that witnesses must speak only to facts 
of which they have direct knowledge, liiis rule is fre- 
quently stated in a popular form in the maxim : “ Hearsay 
is no evidence ” ; but it may well be questioned whether 
this form has not given rise to more misunderstanding 
than it has removed. Of course a witness in a case may, 
and does, every day, repeat words heard by him. For 
instance, in a case of assault, where the assault was denied, 
the testimony of a bystander who heard the accused say : 

“ I’ll smash your face in,” would be most material. 

What is meant by the maxim is, that the mere repetition 
of a statement by another person who heard it is no proof 
that the statement is true. Thus if A states in the witness 
box that he heard B say that he saw C knock D down, that 
would be direct evidence that B made tlie statement, but 
not evidence at all that C did knock down D. The reason 
is quite simple. Unless B himself goes into the witness 
box and makes his statement, it rests only on his unsworn 
statement, unguarded by the three essential tests of 
public delivery in Court, liability for the penalties of 
perjury, and cross-examination. There are, however, a 
few important exceptions from the rule that hearsay is 
not evidence. 
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First, there are what are known as * dying declarations,* 
i.e. statements made by a person under apprehension of 
immediate death, as to the cause of his death. Here it 
is assumed, possibly with correctness, that the circum- 
stances of the case are sufficient guarantee of the truth 
of such a statement, without the usual safeguards. But 
such statements are only admitted in trials for murder 
or manslaughter ; and it may well be doubted whether 
the assumption which is held to justify their admission 
is really well-founded, unless it ean be justified under 
the next exception. 

Second, there is the exception intended to be described 
by the somewhat ambiguous expression ‘m gestae.^ 
It is said that, whenever any act may be proved, state- 
ments and acts accompanying and explaining that act, 
made or done by or to the person doing it, may be proved, 
if they are necessary to enable it to be understood. So 
stated, the rule appears really to be a particular example 
of relevancy ; but the application of it is justified in so 
many different ways, and its limits appear to be so little 
fixed, that it seems hardly suitable, in a book like the 
present, to discuss it further. 

Thirdly, declarations, written and oral, made by deceased 
persons in the course of their duty, and against their own 
interest — for example, admissions by a deceased cashier or 
collector of the receipt of certain sums of money — may be 
admitted as evidence to establish facts in favour of other 
persons. So also may statements made, even by living 
persons, in the course of official duty. And, finally, in 
cases seeking the establishment of family pedigrees or 
public rights such as rights of passage, mere reputation 
or common rumour may be admitted for what it is wwth. 
It is in such cases that the ‘ oldest inhabitant ’ is a familiar 
figure as a witness. 

The last rule of the English Law of Evidence to which 
it is necessary to refer is probably derived from that just 
considered ; but, by the nature of the case, it is applicable 
only to documents, and is, therefore, conveniently treated 
separately. It is known as the ‘ best evidence * rule I 
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and it has two important applications, which are really 
quite distinct. 

In the first place, the rule demands that whenever a 
document is put forward as supporting the assertion of a 
litigant, the original of that document, not merely a copy 
or oral evidence of its contents, must be produced. Pos- 
sibly this rule dates from a period in the history of English 
Law, when documents were rare and mysterious things, 
and their profert, or actual production in Court, was 
necessary if they were pleaded. This reason has long 
since ceased to be effective ; but more modern and prac- 
tical considerations have come to support the rule. One 
is due to the fact that most legal documents involve 
payment of stamp duties before they can be given in 
evidence; and absence of the original document (which 
should bear the stamp) naturally arouses suspicion in the 
mind of the judge that the revenue has been defrauded. 
Then again, certain famous statutes to which reference 
will be made in due course, require, as a condition of 
certain transactions being legally enforceable, that a 
memorandum of their essential terms shall be put into 
writing “ signed by the party to be charged therewith or 
his agent.” And absence of the original memorandum 
renders it doubtful whether these provisions have been 
complied with. 

A different application of the rule is that which lays 
it down that, if the parties to a transaction have embodied 
their intentions in a document, then no extrinsic evidence 
(especially oral evidence) can be admitted to vary or 
contradict the terms of such document, or to show that 
it does not represent the full intentions of the parties. 

In view of the fact that writing, especially if made 
contemporaneously with the events which it professes to 
describe, is, in many ways, a much more trustworthy 
record of such events at a future time than the memory 
of witnesses, the rule appears to be eminently wholesome 
and prudent. But it has been found impossible to apply 
it in its integrity ; and there is not now very much of 
it left. 



THE ENGLISH LAW OF EVIDENCE 


18 ] 


In the first place, where a transaction is not required 
by law to be reduced to writing, it seems hard to penalize 
a party for only putting part of the transaction in writing, 
when, if the rule were strictly enforced, he had much better 
not have had any writing at all. Accordingly, it has been 
held that, in such cases, terms and conditions supple- 
mentary to, but not inconsistent with, the documents, 
may be admitted to oral proof ; unless it is clear that the 
parties have intended to put the whole transaction in 
writing. 

Again, where it is alleged that the transaction was 
procured by the fraud, misrepresentation, or undue 
influence of one of the parties, or that it contemplated an 
illegal object, it is manifestly contrary to public policy 
that oral evidence should not be admitted to impugn it ; 
and in some such cases even the Common Law Courts, 
and in all such cases Courts of Equity, at an early date, 
allowed proceedings to set aside such transactions, even 
though embodied in documents apparently innocent. 

Finally, where, by a mere mistake of transcription, or 
omission, a document actually misrepresents the inten- 
tions of the parties, then Equity, with due reserve of the 
interests of innocent third parties, will rectify the docu- 
ment so as to make it represent the true intentions of the 
parties ; and, to enable the Coiurt to do this, will admit oral 
evidence of such intentions. But here a curious difficulty 
formerly arose. If the transaction really envisaged by the 
parties did not require embodiment in a document to make 
it legally enforceable, then the rectified document could 
be enforced. But if it did, and the variations necessary to 
rectify it could only be proved by oral evidence, then the 
rectified document could not be enforced ; because to en- 
force it would violate the provisions of the statute requir- 
ing such transactions to be embodied in writing before 
they can become enforceable. In recent years, however, 
the Courts have shown a decided tendency to reject this 
somewhat technical objection. 
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CHAPTER IX 

LEGAL PERSONS 

Law, in the sense of the jurist, being a moral force, can 
only act through persons, that is, beings capable of exer- 
cising rights and of being subject to duties. The law of 
the jurist differs from the law of the exponent of physical 
science in no way more conspicuously than this, that it 
is incapable of acting directly on inanimate objects. Nor 
can it act directly even on animate objects, unless they 
are human ; because the brutes, though they can, to a 
certain extent, be taughtto regulate their conduct according 
to the wishes of their masters, are incapable of appreciating 
the claim of society to control the conduct of its members. 
Consequently, it is only human beings who can be directly 
affected by the laws of the jurist ; though inanimate 
objects and animals can be affected by such laws through 
the agency of human beings. Thus a law requiring a 
road to be kept in repair, or a law directing dogs to be 
muzzled, cannot be enforced directly on the road or the 
dogs ; it can only be enforced through the agency of 
human beings. 

To human beings regarded as the bearers of rights and 
duties created or imposed by English Law, that law gives 
the convenient, though not, perhaps, very intelligible 
name of ‘ persons.’ For the most part, a ‘ person,’ in the 
legal sense, is just the ordinary human individual who is 
a familiar object of the street and the market-place. 
And, for the most part also, owing to the democratic 
tendencies of recent times, especially in England, English 
Law assumes generally, that all individuals are equal in its 
regard, or, as it is frequently put, “ the law is no respecter 
of persons.” But, in spite of this claim, every civilized 
society, however cqualitarian in theory, is bound to rccog* 
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nizf* certain natural ‘ disabilities * as they are termed, i.e* 
facts which render it morally impossible to treat certain 
classes of individuals as normal persons. No society, for 
example, however democratic, could treat a child two years 
of aire. a born idiot, or a condemned felon, as a normal 
individual ; though human societies have different ways 
of dealing w'ith such abnormal persons. Finally, in nearly 
all civilized societies, for reasons of convenience, it has 
been found necessary to treat certain groups of indi- 
viduals, for certain purposes, as persons. These groups 
are sometimes spoken of as ‘ artificial persons ’ ; but the 
expression is not happy, for it suggests that the legal 
personality of the ordinary individual is ‘ natural,’ winch 
is very far from being the case. The French expression, 
personne morale^ is hardly better ; for that again suggests 
that the ordinary individual is not a personne morale. 
The familiar English term for the group-person is ‘ cor- 
poration ’ ; and, in spite of some objections to it, it is 
probably the least misleading term of those in familiar use. 
Inasmuch as the legal position of the normal individual 
will appear at large in the contents of this book, this chapter 
wdlb resolve itself into an attempt to explain the peculi- 
arities of the position of the abnormal person — individual 
or group — or, as it is frequently called, the Law of Status. 

I'he word ‘ status ’ itself originally signified nothing 
more than the position of a person before the law. There- 
fore, every person (except slaves, who wxre not regarded 
as persons, for legal purposes) had a status. But, as a 
result of the modern tendency tow'ards legal equality 
formerly noticed, differences of status became less and 
less frequent, and the importance of the subject has 
greatly diminished, with the result that the term status 
is now used, at any rate in English Law, in connection only 
with those comparatively few classes of persons in the 
community who, by reason of their conspicuous differences 
from normal persons, and the fact that by no decision 
of their owm can they get rid of these differences, require 
separate consideration in an account of the law. But 
professional or even political differences do not amount 
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to stattisi thus peers, physicians, clergymen of the 
Established Church, and many other classes of persons, 
are not regarded as the subjects of status, because the 
legal differences which distinguish them from other 
persons, though substantial, are not enough to make 
them legally abnormal. And landowners, merchants, 
manufacturers, and wage-earners are not subjects of the 
Law of Status, though the last-named are, as the result 
of recent legislation, tending to approach that position. 
We deal very shortly with the most conspicuous cases of 
status in English Law. 

1. Infants . — ^Avoiding the fine shades of distinction 
familiar to the classical Roman lawyers, English Law 
fixes the termination of infancy both for males and females 
on the day before an individual’s twenty-first birthday, 
and treats him from that time as a fully responsible and 
capable citizen. But it must not be assumed that before 
attaining that age, an individual has neither rights nor 
duties. On the contrary, he may be said to have full 
rights. He may acquire and alienate property, enter into 
contracts, commence and carry on (through a ‘ next 
friend ’ who will be responsible for costs to his opponent) 
all kinds of legal proceedings. He cannot, however, make 
a valid testament, except in certain special circumstances ; 
and there are certain important political rights, such as 
th^ exercise of the Parliamentary and municipal fran- 
chises, which are denied to him. He has even the very 
exceptional right of cancelling, within a reasonable time 
after attaining his majority, any civil transaction entered 
into by him durmg his minority, though the other party 
to the transaction has no corresponding right. There are, 
however, one or two important exceptions from this very 
valuable privilege. Thus, an infant will be bound abso- 
lutely for liabilities incurred by him for ‘ necessaries,’ i.e. 
goods and services required to maintain him in health, 
education, and comfort in accordance with his social 
station ; and he will be bound by a marriage settlement 
of his property made by him with the approval of the 
Court, 
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On the other hand, the liabilities of an infant tinder 
the Criminal Law and some parts of the Civil Law are 
considerable. Though deemed incapable of criminal 
liability up to the age of eight, and between the ages of 
eight and fourteen only liable if proved to be doli capax, 
i.e. of knowing that what he was doing was wrong, yet, 
after fourteen, he will be punishable for most offences 
against the Criminal Law, whilst, in theory at least, 
he is from the earliest age responsible for all offences 
against the Law of ‘ Torts,’ i.e. such civil offences as 
are not mere breaches of contract. Though he can at the 
age of sixteen (whether male or female) enter into legally 
binding marriage, he is subject to some control in this 
respect by parents or guardians, which will be discussed 
in its proper place. But, in addition to his right to re- 
pudiate contracts, previously alluded to, an infant is 
absolutely incapable of binding himself by contracts for 
the repayment of money lent or for goods supplied 
(other than necessaries) ; and no ratification of any 
contract made by an infant, nor any promise to pay 
any debt contracted during infancy, will be legally 
enforceable. No person under eighteen may be sentenced 
to death, and no person under seventeen to penal 
servitude. 

2. Persons of unsound mind , — ^It is, probably, true to 
say, that there is no definite status of lunacy or idiocy 
according to English Law. But from early times the 
Crown has exercised a control over the persons and pro- 
perty of born idiots and persons formally found to be 
lunatics by the inquisition of a jury, which, in effect, 
removes them to a great extent from the sphere of the 
ordinary law. In a well-known case decided in 1904, it 
was laid down by the Court of Appeal that any attempted 
alienation of his property by such a person during his 
lifetime was absolutely void ; and there can be no doubt 
that any charge of crime against such a person would be 
met by a defence of ‘ unfit to plead,’ and that thereupon 
the accused would be detained in custody till he died or 
re^jovered bis re^soi^* 
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With regard to lunatics * not so found,’ the position is 
more dilTicult. The general principle in civil matters is, 
that persons dealing with them in good faith and for valu- 
able consideration (i.e. pecuniary bargains) arc protected, 
and tliat, in order to escape liability on an alienation of 
property or a contract, the lunatic or his representative 
must show, not only that he was incapable of under- 
standing the bargain, but that the other party was aware 
of the fact. Unfortunately, the cases do not appear to 
decide whether this protection of innocent dealers extends 
to the cases of lunatics ‘ so found ’ ; but the language of 
the Court in the case of 1004 (above referred to) implies 
that it would not, and indeed it is didicult to see bow any 
one could deal with a lunatic ‘ so found ’ without being 
aware of the fact. And the gifts of a lunatic, whether 
* so found ’ or not, will always be set aside, even against 
persons who, in good faith, have subsequently acted upon 
them to their detriment. Moreover the marriage of a 
person who, from mental incapacity, was unable to under- 
stand the nature of the transaction, is wholly void, even 
though the other party was unaware of the defect in his 
understanding. On the other hand, the testament of a 
person of unsound mind, even cf a lunatic ‘ so found,’ 
is valid, if the testator understood what he w’as doing and 
its consequences. In fact, the will of the lunatic in the 
case above mentioned of 1904, though aetually made in 
a lunatic asylum, w'as admitted to probate after her 
death. 

Q'he position of the lunatic ‘ not so found ’ in Criminal 
Law is somewhat different from that of the lunatic ‘ so 
found.’ Ilis advisers may put up the defence of ‘ unfit 
to plead,’ in which case a jury will be impanelled to try 
the truth of the plea. If the jury find the plea proved, the 
same result follows as in the case of the lunatic ‘ so fotind ’ 
— i.e. the accused is ordered to be detained in custody. 
Or insanity may be set up as a defence, in which case 
the jury may find the accused : “ Guilty, but insane ” 
(i.e. at the time when he committed the crime) ; and 
thereupon he will be sent to an asylum for criminal lunatics. 
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rinally, an accused person may after conviction become 
insane, in which case he may also be removed to such 
an asylum. Sentence of death will not be executed upon 
an insane person. 

Apparently, lunatics, like infants, are, in theory, fully 
responsible for the consequences of torts (i.e. civil wrongs 
not being breaches of contract) committed by them. But 
of course, in cases in which a special intention is necessary 
to the commission of a tort, e.g. Malicious Prosecution or 
Civil Conspiracy, the state of the defendant’s mind would 
be material. 

3. Convicts . — ^The property of persons under sentence 
for felony is vested in administrators appointed by the 
Crown ; and the convict can neither bring actions nor 
alienate any of his property, nor enter into contracts, 
until his sentence expires or he has received a pardon. 
On the other hand, proceedings may be conducted against 
him, and orders and judgments against him for the re- 
covery of money may be enforced against his property 
in the hands of the administrator. He is disqualified 
for holding various offices and preferments, and will be 
deprived of those which he was holding at the time of his 
convictt^ On the other hand, a testament made by 
a convict is valid, even though he should die before re- 
covering his freedom ; and his property is restored to him 
after his release. 

4. Aliens . — In dealing with the Crown and its Subjects 
(Chapter X) we shall discuss the question of who are 
British subjects ; and we shall then realize that there 
are at any time resident in or passing through England a 
large number of persons who are not subjects of the Crown. 
These persons are known as ‘ aliens ’ ; and, though they 
are bound by the obligation of local allegiance to respect 
and obey the English Law, they have not all the rights 
under that law of British subjects. At one time, indeed, 
their disabilities were numerous ; but by recent legisla- 
tion they have been placed almost on the footing of 
British subjects so far as private law is concerned, and it 
has even been held that they are entitled to that peculiarly 
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valuable safeguard of the liberty of the subject, the writ of 
Habeas Corpus. But they are not qualified to hold any 
public office, or to exercise any Parliamentary or municipal 
franchise, or to own any British ship. And, of course, 
the position of an alien at once alters if the country of 
his nationality is engaged in war with the British Empire. 
He then becomes, in theory, a rightless person ; though 
the full consequences of this theory are seldom visited 
upon him, unless he manifests personal hostility incon- 
sistent with his local allegiance. Aliens, after ten years’ 
domicile in England, are entitled and liable to serve on 
juries ; but their presence may be challenged by any 
party. Formerly, an alien was entitled to be tried, on a 
criminal charge, by a jury composed half of British subjects 
and half of aliens {de medietate linguae). But this privilege 
has now been abolished. 

6. Bankrupts . — ^An individual declared (or adjudicated) 
bankrupt, i.e. unable to pay his debts, is under various 
disabilities or disqualifications, which mark him out as 
an abnormal person. His property, whether acquired 
before or since his adjudication, is vested in a trustee, 
who administers it for the benefit of his creditors ; and 
he can therefore neither alienate nor charge it. Though 
he is not legally incapable of entering into contracts, he 
is liable to penalties if he conceals his position ; and, as 
his new creditors will have no effective claims against his 
property, the chances of any one being found willing to 
deal with him are small. He is legally disqualified for 
five years from being a member of Parliament, and many 
other public bodies. On the other hand he remains, of 
course, fully responsible, so far as his person is concerned, 
to all the requirements of the law, criminal or civil. 


Maemed Womek 

Until the middle of the nineteenth century, the married 
woman continued, despite the substantial improvements 
in her position effected by Courts of Equity, to be one of 
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the most conspicuous examples of status in English Law ; 
and, despite the immense changes in her position effected 
by recent legislation, some of her former privileges and 
disabilities survive. But these are now so few as to be 
inadequate to impose upon her the conspicuous position 
peculiar to status, and will best be pointed out in dealing 
with the various parts of the law in which they occur. 
Generally speaking, a married woman is as free as a man 
or a single woman to acquire and alienate property, to 
enter into contracts, to serve in public office, to exercise 
political and other franchises, and to claim the various 
legal rights of a British subject. On the other hand, she 
is nearly, though not quite, subject to all the liabilities, 
criminal and civil, of her unmarried sister, or her husband. 
She can no longer be ranked as an abnormal person in the 
eye of the law. There remains but one other, and that, 
perhaps, the most important example of status, viz. — 

6. Corporations. — ^As was stated at the beginning of 
this chapter, the root idea of a corporation in English 
Law is, that it is a group of individuals which is, for 
many purposes, treated by the law as one person, and, 
moreover, a totally different person from the individuals 
who are its members. This idea is by no means easy to 
grasp ; and, as a matter of fact, it took English lawyers, 
and, still more, the English public, several centuries of 
struggle and doubt to arrive at the firm conclusion held 
to-day. Two examples taken, the one from the early days 
of the struggle, the other from a recent date, will illustrate, 
more clearly than pages of description, the difiBculties 
which have been overcome in arriving at the modern firm 
distinction between the corporation and its members. 

In the year 1429, an action was brought against the 
Mayor, Bailiffs, and Commonalty of Ipswich and one 
J. Jabe (presumably a member of what we should call the 
‘ corporation ’) for trespass in respect of the seizure of 
the plaintiff’s beasts for non-payment of toll. Ap- 
parently, the facts could not be disputed, for the defendants’ 
counsel resorted to a plea which was of the most technical 
kind, but not the less interesting on that accoimt. He 
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pleaded that, inasmuch as the defendant Jabe was a mem« 
her of the ‘ commonalty ’ of Ipswicli, he had been named 
twice over in the writ commencing the action, which was, 
therefore, bad. Presumably, if Jabe, instead of being 
sued with the corporation, liad been prosecuted by it for 
stealing the ‘ corporation plate,’ he would have set up the 
plea that, being a member of the corporation, he could 
not be convicted of stealing ‘ his own * plate. Absurd 
as the plea sounds to us, it obviously bothered the Court 
no end ; for the report of the case in the Year Books 
drags on till it appears to have been given up by the 
reporter in despair. Now contrast the difficulty of 1429 
with the ease of Mr. Aron Saloman in 1892. 

In the last-named year, Mr. Saloman transferred the 
whole of his business, for a large sum, to a company 
which had been formed by him for the purpose. The 
company was registered as ‘ Aron Saloman and Co., 
Limited.’ There were, nominally, 40,000 shares in the 
company ; but only 20,007 were issued, of which Mr. 
Saloman himself held 20,001, while the remaining six 
were held by his wife and children. Mr. Saloman himself 
and two of his sons were the directors of the company. 
It is hardly uncharitable, therefore, to assume, that Mr. 
Saloman retained a good deal of control over the com- 
pany to which he had sold his business. Furthermore, 
he had obtained from the company 100 debentures of 
£100 each, as part payment of the purchase-money for 
his business, which made him a secured creditor of the 
company to the extent of £10,000. In the following year, 
the company duly failed ; and an order for its winding- 
up was made by the Court. The total assets realized for 
payment of its creditors were less than £10,000 ; and 
Mr. Saloman claimed that the whole of the amount realized 
should be paid to him, as a secured creditor. The un- 
secured creditors, on the other hand, alleged that the 
company was Mr. Saloman, that he was really their debtor, 
and that, if he were allowed to walk off with the whole 
of the assets, he would be virtually annexh*g their money. 
To the layman, such an allegation hardly sounds un- 
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reasonable ; but, after prolonged litigation, the House of 
Lords decided that Aron Saloman and Aron Saloman & 
Co., Limited, were distinct persons, and that the former 
was a secured creditor of the latter, and, therefore, entitled 
to the whole of the assets in priority to the unsecured 
creditors. 

It is hardly necessary to point out that this distinction 
between the personality of a corporation and the per- 
sonality of its members is of immense importance in the 
world of affairs, which could, indeed, at the present day, 
hardly get on without it. It would be clearly impossible 
for many of the vast and long-enduring enterprises of 
modern life to be carried on by the efforts of individual 
human beings, associated merely by agreement. The 
resources of the average individual are limited ; even a 
millionaire could hardly carry on unaided the business, 
for example, of a great railway company. A century is, 
even now, a liberal allowance for the lifetime of an indi- 
vidual ; and if, at the death of every member of a group 
of associates, the whole business could be disturbed by 
the withdrawal of his capital, the enterprise would speedily 
come to an end. Under the protection of the corporation- 
theory, enterprises such as universities, churches, trading 
companies, municipalities, and the like, can, and do, 
flourish for centuries, having ‘ perpetual succession,’ 
undisturbed by the deaths or withdrawals of their mem- 
bers. Finally, though this is a somewhat late develop- 
ment, by the recognition of the principle of ‘ limited 
liability,’ individuals are encouraged to find money for 
commercial and industrial ventures too risky to warrant 
the embarkation of their whole fortunes ; and, though 
this principle is open to abuse, there can be no doubt that 
its abolition would be a severe blow to commercial and 
industrial enterprise. These are but a few of the advan- 
tages of the corporation system. Let us now look at one 
or two of its more conspicuous features in English Law. 

One of the most striking of these is the rule, that no 
corporation can be formed except under the authority of 
the Crown. This rule, which has been steadily insisted 

E.L — 6 
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on by English Law for at least six centuries, is, doubtless, 
due, historically, to the natural jealousy of the State 
towards associations which may possibly defy its authority. 
It first manifested itself in the practice of granting Crown 
charters to bodies like city gilds, universities, and other 
groups, which thereby acquired the character of persons 
who could sue and be sued, acquire and dispose of pro- 
perty, make by-laws, exercise franchises, and so forth. As 
a matter of fact, a few very ancient corporations never 
have had charters of incorporation ; and for these English 
Law, with its wonted common-sense, has found a niche 
as ‘ corporations by prescription,’ based on the fiction of 
lost charters. Later on, though the Crown prerogative 
of creating corporations by charter has never been given 
up, it became desirable, for ‘ quietening of doubts ’ about 
monopolies, limited liability, and the like, for the Crown’s 
authority to take the form of an Act of Parliament ; a 
notable instance being the ordinary joint-stock commercial 
company, which is registered automatically (and thus 
acquires corporate character) on complying with the 
requirements of the Companies Act. Or, finally, there 
may be a combination of the older and the newer methods, 
as, for instance, in the case of municipal corporations. 
These receive Crown charters under the Municipal Cor- 
porations Act, which, for the most part, regulates their 
actions. 

Again, although a corporation is a * person ’ in the eye 
of the law, it obviously differs from an individual human 
being in several ways. A corporation, as such, cannot 
marry a wife, make a will, eat a dinner, or commit an 
assault or any other crime requiring a special intention ; 
though, of course, its members can, in their individual 
capacity, do all these things. This is, no doubt, the 
reason why corporations are often spoken of as ‘ artificial ’ 
or ‘fictitious’ persons; and it is important as having 
given rise to the doctrine of ultra vires, which plaj’^s a great 
part in the Law of Corporations, and about which a few 
words must be said. 

For, quite apart from the question of what a corporation 
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can, by its very nature, do or not do, there arises tbe 
more important question : how far a corporation should 
be allowed to engage in enterprises which, but for legal 
restraint, it would be capable of undertaking. Ought, for 
example, a municipal corporation to be allowed to gamble 
on the Stock Exchange, or, more practically, to run steam- 
boats or supply gas and w'ater ? Is it desirable that 
municipal authorities should use the ratepayers’ money in 
that way ? Or, again, if a company is formed to trade in 
building materials, is it desirable that it should be allowed 
to build blocks of flats with its capital, and let them to 
tenants ? Such questions are of great practical impor- 
tance ; and the answer that English Law gives to them is, 
briefly, as follows. 

So far as corporations created by charter or prescrip- 
tion are concerned (often called ‘ common law corpora- 
tions ’) the law takes a liberal view, viz. that such corpora- 
tions may engage in any enterprises which are not mani- 
festly inconsistent with the purposes for which the/ 
were, or are assumed to have been, created. Thus, for 
example, an university, especially an ancient university, 
may do many things which, though not strictly a part of 
its primary objects of promoting religion, education, and 
research, can be regarded, on a general construction, as 
sub-serving these ends. Thus, unless restrained by statute, 
it can speculate in land purchase, organize congresses and 
entertainments, establish systems of pensions and retiring 
allowances, invest its money in various kinds of com- 
mercial securities, purchase objects of art to decorate its 
buildings, and the like. On the other hand, a corporation 
established by or under the provisions of an Act of Parlia- 
ment must rigidly confine itself to the powers conferred 
upon it by that Act of Parliament, or its documents of 
incorporation granted thereunder. All acts not within 
these powers are ultra vires and void ; they are treated, 
not as the acts of the corporation, but merely as the acts 
of those directors or officials who in fact authorize or 
perform them. Thus, for example, if the directors and 
secretary of a commercial company formed to deal in 
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wool sign a contract for the building of a bridge, the 
persons with whom they contract can look to them only, 
and not to the company, for carrying out the contract, 
nor will the resources of the company be liable to make 
good any default in performance of the contract. The 
application of this doctrine to purely unlawful acts of a 
corporation’s servants and officials has caused some little 
difficulty. Ought the corporation to be liable, not as 
having authorized such acts, but on the general principle 
that a master is liable for the unlawful acts of his servant 
done in the course of acting as such servant ? In principle 
it ought ; but the Court of Appeal, a generation ago, laid 
down the doctrine that if the act complained of could 
not lawfully have been done by the corporation itself, the 
corporation is not responsible for it when done by its 
servant. To which doctrine the natural reply is: Can 
an act admittedly unlawful ever be lawfully done ? It 
is suggested that the principle of ulira vires has no applica- 
tion to such a case. 

The peculiar nature of a corporation, as a group of 
individuals, necessarily raises the important question as 
to how it manifests its will. Obviously, it cannot be per- 
mitted to every member of a perhaps numerous group to 
bind the whole group by his words or writings. Accord- 
ingly, almost every corporation aggregate (the meaning 
of this phrase will be later explained) is organized by its 
charter or other document of incorporation in such a way, 
that some smaller group within it, or some individual, may 
speak and act in its name. Thus the Mayor and Council 
of a municipal borough, the directors of an ordinary joint- 
stock company, or the Master and Fellows of a college, 
have the general administration of the affairs of their 
respective corporations ; and outsiders will, as a rule, be 
safe in dealing with them as its representatives. An 
important rule of English Law (to which there are, however, 
a good many exceptions) requires, as a condition of 
validity, the formal affixing of the common seal of a cor- 
poration aggregate to all conveyances and contracts 
entered into by it. But numerous acts of minor impor- 
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tanoe, especially if done in the necessary course of the 
daily business of the corporation, do not come within the 
rule ; and a corporation which has had the benefit of 
goods supplied or services rendered to it under an unsealed 
contract, cannot refuse to pay for them, unless an Act of 
Parliament expressly requires such contracts to be made 
under its common seal. Moreover, ordinary joint-stock 
companies registered under the Companies (Consolidation) 
Act, 1929, are placed substantially on the footing of indi- 
viduals in respect of contracts in this respect, except, of 
course, that a corporation, being an abstract entity, can 
only act through an agent. 

Corporations are classified by text-books in various 
ways ; but beyond the important distinction between 
‘ common law ’ and statutory corporations, previously 
explained, the only classification which requires special 
notice is that which divides corporations into ‘ aggregate ’ 
and * sole.’ The corporation aggregate is the typical 
corporation, which, at any given time, normally contains 
a number of individuals as members. This number may 
be great or small, varying from the hundreds of thousands 
of burgesses of a large borough to the two members of a 
private joint-stock company. It is even said that a cor- 
poration aggregate would not necessarily cease to exist 
if all its members died, leaving no successors ; and this, is, 
probably, sound doctrine. 

But English Law knows another kind of corporation, 
the ‘ corporation sole,’ in which the group consists, not 
of a number of contemporary members, but of a succes- 
sion of single members, of whom only one exists at any 
given time. This kind of corporation has been described 
by eminent legal writers as a ‘ freak ’ ; but it is a freak 
which undoubtedly has a legal existence. It has been 
said that the Crown is the only common law lay cor- 
poration sole ; though the Master of Trinity College, 
Cambridge, has been claimed as another example, and 
statutory examples, such as the Public Trustee and the 
Treasury Solicitor, are conspicuous. But the examples 
of ecclesiastical corporations sole are numerous. Every 
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diocesan bishop, every rector of a parish, is a corporation 
sole, and can acquire and hold land (and now also personal 
property) even during the vacancy of the see or living, 
for the" benefit of his successors, and can bind his suc- 
cessors by his lawful conveyances and contracts. But, 
obviously, the distinction between the bishop or rector, 
in his personal and in his corporate character, is even 
harder to grasp than that between the members of a 
corporation aggregate and the corporation itself ; and 
all the rules applying to the latter do not necessarily apply 
to the former — for instance, a corporation sole need not 
have a common seal. Again, though it is, in theory, 
possible for a rector, as parson {persona) of the parish, to sue 
himself as an individual, e.g. for dilapidations to the cor- 
porate property, yet it is believed that such cases are rare. 

Finally, all corporations, in the absence of statutory 
exemption, are, it is said, subject to the Rule of Mortmain, 
which lays it down, that any alienation of land to a cor- 
poration in its corporate capacity, otherwise than under 
licence from the Crown, though it may effectually transfer 
the land to the corporation, yet works a forfeiture to the 
Crown of the land in question. This rule, which dates 
from the thirteenth century, is said to have been due to 
the dislike of the King and other feudal landowners to see 
estates which should have produced military services, 
in the hands of churches and other unmilitary bodies ; 
and the name ‘ mortmain ’ {mortua manus) is said to be 
derived from the ‘ dead hand ’ of the saint to whom the 
church land was habitually dedicated. Be this as it may, 
the rule was solemnly re-enaeted so recently as the year 
1888, and is still in force ; though the statutory exemp- 
tions which have been grafted on it, have destroyed much 
of its importance. It is said (though the words of the 
section are by no means clear) that the Companies (Con- 
solidation) Act, 1929, has abolished it so far as companies 
registered under that Act are concerned, except that 
companies not formed for purposes of gain must not 
hold more than two acres of land without the li^pnce of 
the Board of Trade. 



LEGAL PERSONS 


147 


Non-corporate Groups 

Before quitting the treatment of what has been called 
* group personality,’ it seems advisable to say a few words 
as to the legal position of non-incorporated bodies or 
societies ; the more especially as the subject has recently 
aroused some interest, and is of real importance. 

It was said by a learned judge in a famous case decided 
just at the beginning of the present century, that a cor- 
poration and an individual or individuals are the only 
entities known to the Common Law who can sue or be 
sued, that is to say, have legal personality. In the view 
of that law, a mere society — sl social or athletic club, a 
private school, a learned society not incorporated by 
charter or Act of Parliament, a Trade Union — is simply 
a collection of individuals. At the highest, these individuals 
could be indicted together for a conspiracy if their objects 
were unlawful. If goods were supplied to them by trades- 
men, only the individuals who actually gave or authorized 
the orders could be sued for the price. If property was 
transferred to them, it vested in them as individuals ; 
and each could claim his separate share. If a member 
broke the rules of the society, or the committee arbitrarily 
expelled a member, the society and the member had no 
remedy in a Court of Justice, unless proprietary rights 
were affected. If a club official stole the funds, he could 
not be prosecuted ; because, in theory, the money be- 
longed as much to him (if a member) as to any one else. 

But, with the immense growth of non-corporate societies 
which sprang up in England after the repeal of the Com- 
bination Laws in 1824, it became necessary, especially in 
the interests of the poorer members of the community, 
to do something to mitigate the hardships which arose 
from this ignoring of patent facts. Accordingly, certain 
statutes from time to time afforded protection, through 
the Criminal Law, to the funds of such societies, and 
others afforded even further protection to the property 
of such of them as should think fit to register with a 
Government Department and submit to the inspection 
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of a Government official, the Registrar of Friendly So- 
cieties. But the public was somewhat startled, and the 
members of one very important class of these non-incorpor- 
ated societies profoundly dismayed, when it was pronounced 
by the highest judicial tribunal in the land, in the famous 
‘ Taff Vale ’ case in 1901, that a registered Trade Union 
might be sued as such for the tortious acts of its servants 
and alleged agents, and its funds attached to make good 
the damage alleged to have been inflicted by them. With 
the usual caution of English tribunals, the House of 
Lords confined its pronouncement to the single case of 
Trade Unions registered under the Act of 1871 ; and, when 
the effect of the Taff Vale judgment was practically 
nullified by the Trade Disputes Act, 1906, the law was 
left in a thoroughly unsatisfactory condition, which still 
more recent legislation has even aggravated. Does the 
principle of the Taff Vale decision apply to all non-incor- 
porated societies ? Or to all non-incorporated societies 
which happen to be registered under some Act of Parlia- 
ment, e.g. clubs which supply intoxicating liquor to their 
members ? Does it cover contracts as well as torts ? 
What degree of authority is required to render the funds 
of such a society responsible for the acts of persons alleged 
to be acting on its behalf ? Unless and until some sys- 
tematic attempt is made to answer these, and similar 
questions, the law on the subject can hardly be said to 
be in a satisfactory state. 

It must not, however, be supposed that the Courts 
entirely ignore the existence of non-incorporated societies. 
The law, as has been said, does not treat them as persons ; 
but the Courts will (except where expressly forbidden by 
Act of Parliament to do so, or where the objects of a 
society are unlawful) regulate the rights and duties of their 
individual members towards one another, if a legal basis 
for them can be found. If, for example, the rules of a 
society are sufficiently definite to be treated as a contract 
between the members, the Courts will enforce them as they 
would any other contract. Thus the Courts will enforce 
against a member of a social club his liability for subscrip- 
tions payable by the rules of the club. 
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CHAPTER X 

THE CROWN AND ITS SUBJECTS 

Historically speaking, all exercise of political authority 
in England is derived from the strong and centralized 
monarchy set up by the Anglo-Norman kings in the 
eleventh century. Subject to the fluctuating and, on the 
whole, decaying power of the feudal nobles, the monarchs 
of the Anglo-Norman line, until the middle of the thirteenth 
century (i.e. for a period of about two hundred years) 
exercised an authority which has received the suggestive 
name of the Royal Prerogative, because it was incom- 
parably superior to the authority of any other person 
or body in the land. At the end of the thirteenth century, 
there came into being a body, the Parliament, which was, 
by slow degrees, to challenge and, ultimately, rival the 
Royal Prerogative as a source of authority. But, before 
that time, the monarchy had so entrenched itself in the 
institutions and the imagination of the country, that even 
the successful revolutions which were subsequently directed 
against certain occupants of the throne never succeeded 
in displacing it from its foremost and indispensable place 
in the scheme of English government. 

It would, however, be a mistake to suppose, that the 
Anglo-Norman monarchy of the two first centuries was 
‘ absolute,’ in the sense that the King could do whatever 
he pleased. It was far removed from the Oriental type 
of monarchy in which the lives and fortunes of his subjects 
were but as dust before the caprices of the ruler’s will ; 
still further removed from the artificial and exaggerated 
‘sovereignty’ of the Austinian jurist. Time and again, 
after taking possession of his conquest, William of Nor* 
mandy had promised to his English subjects the “ laws 
that they were worthy of in King Edward’s (the Con* 

m 
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lessor’s) day.” And so, though no complete record of those 
laws appears ever to have been drawn up, there can 
be no doubt that the great mass of Englishmen believed, 
and held tenaciously to the belief, that their ancient 
customs, many of which were solemnly inscribed in Domes- 
day Book and others expressly guaranteed by the various 
charters of William’s immediate successors, (all being ' 
implicitly adopted by the coronation oath of each succeed- 
ing King), set up a somewhat vague but impenetrable 
barrier beyond which the King’s authority could not go. 
Naturally, this barrier was immensely strengthened by 
the legislative activity assumed by Parliament in the 
succeeding centuries ; but, within the limits prescribed 
by law, customary and statutory, the King’s authority 
was unfettered, and his Ministers set up one institution 
after another — Exchequer, Law Courts, Privy Council 
— ^which spread its influence throughout the lives of the 
King’s subjects. Thus, despite the technical demands 
of Austinian jurisprudence, we should be justified in 
speaking of the mediaeval English monarchy as 
‘ sovereignty subject to law.’ It was in vain that Sir 
Robert Berkeley, of the King’s Bench, in the famous 
Ship-Money case of 1638, said : “ I never read nor heard 
that Lex was Rex ; but it is common and most true, that 
Rex is Lex." The judgment of that Court, and especially 
the words of Sir Robert Berkeley, were emphatically 
repudiated by the Long Parliament ; and the firm con- 
viction, so deeply engrained in the national conscious- 
ness, that even the King is bound by the law which he 
has sworn to enforce, is probably the historical founda- 
tion of that famous Rule of Law, which, as we shall see 
in a subsequent chapter, is one of the chief safeguards 
of English constitutional freedom. 

It appears not to have been until the second half of 
the sixteenth century, in the stirring and thought-provoking 
days of the great Elizabeth, that the conception of Eng- 
land as a proprietary domain of the King, and of the 
people of England as his subjects, or subdued people, 
began to give way before the wider conception of what we 
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now call a ‘ State/ i.e, a political society or nation, or, 
perhaps better still, an organization for purposes of 
government {status reipublicae). The now familiar word 
‘ State ’ does not seem to have been used in this sense 
before the reign of Elizabeth ; but it then became extremely 
popular with writers and politicians, and undoubtedly 
indicated a broadening conception of politics, as the 
concern of the whole community, not merely of the King 
and his Ministers. One of its most conspicuous appear- 
ances was in the title of the Council of State of the Crom- 
wellian Protectorate ; and it may be due partly to that 
fact that the word ‘ State,’ as well as its contemporary 
‘ Commonwealth,’ for a time lost favour. At any rate, 
the tendency to make use of it in political and legal matters 
declined ; and it was replaced in the writings of con- 
stitutional lawyers by the word ‘ Crown,’ which, obviously, 
is an attempt to combine the personal character of the 
monarchy as symbolized and represented by the King, 
with its corporate character as a political institution, which 
goes on independently of the personal fortunes of the 
monarch. This use of the word conformed admirably 
with the constitutional tendencies of the eighteenth 
century in England, the chief result of which was to sub- 
stitute, in matters political, for the personal wishes of 
the King, the advice of Responsible Ministers, while at 
the same time preserving the traditional forms of the 
mediaeval monarchy, with their profound appeal to the 
popular imagination. As we shall see in the following 
chapter, this practice has had its inconveniences from a 
legal point of view. Nevertheless, the use of the word 
‘ Crown,’ to signify the constitutional relationship between 
rulers and ruled, has now become too firmly fixed in legal 
language to be questioned. We have therefore to consider 
who are the Crown’s subjects, and then what are their 
duties and rights as such. 

The law of British nationality depends now mainly upon 
the British Nationality and Status of Aliens Act, 1914, 
as amended in the years 1918, 1922, and 1938. By those 
Acts British subjects fall into two classes of natural-bom 
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and naturalized persons. We may deal first with natural- 
born subjects of the Crown. 

All persons born within the King’s dominions and 
allegiance, all persons born outside the King’s dominions 
whose fathers were British subjects (natural-born or 
naturalized) or were in the service of the Crown at the 
time of their respective births, and all persons born on 
British ships (even when in foreign territorial waters), are 
deemed to be natural-born British subjects. The general 
principle of territorial nationality has long been estab- 
lished ; being due, probably, to feudal principles, which 
superseded the older ties of blood upon which tribal society 
was based. No definition of the word ‘ allegiance,’ so 
curiously introduced into the qualification of a natural- 
born subject, is given in the Act ; but it appears to point 
to an exceptional class of persons, e.g. the children of 
foreign ambassadors, who, though resident in England, do 
not owe allegiance to the Crown. 

An alien married to a British husband acquires 
British nationality. If, during the continuance of 
his marriage, a husband ceases to be British, his 
wife becomes an alien, unless by the law of her 
husband’s new nationality she does not acquire that 
nationality. Even if she does, she may claim to remain 
British. 

In addition to the acquisition of British nationality by 
a woman on her marriage, an alien may become a British 
subject by the grant of a certificate of naturalization by 
a Secretary of State. But such a certificate cannot be 
granted to any applicant who cannot satisfy the authorities 
that — 

(i) he has either resided within the King’s dominions 
for five years, of which the year immediately preceding 
his application must have been spent in the United King- 
dom, and the rest have fallen within eight years prior to 
his application, or, that he has served the Crown for five 
years out of the last eight ; 

(ii) that he is of good character and has an adequate 
Knowledge of English ; 
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(iii) that he intends either to reside within the King’s 
Dominions or to enter into, or continue in, the service of 
the Crown. 

Moreover, even if these conditions are fulfilled, the grant 
of the certificate is in the absolute discretion of the Secre- 
tary of State, it does not operate until the applicant has 
taken the oath of allegiance, and, as we shall see, it may 
be revoked for good cause. The rule as to residence does 
not apply to the widows or divorced wives of aliens, who 
were British subjects before their marriages to aliens ; 
and it may be relaxed in special cases. 

Until comparatively recently, voluntary resignation of 
nationality was not generally recognized, except, perhaps, 
by the marriage of women nationals to aliens. The maxim 
was : nemo potest exuere patriam. So far as England is 
concerned, however, recent legislation freely recognizes 
the right of any British subject resident in a foreign 
country to become naturalized in that country, (presum- 
ably only in time of peace) and, thereupon, to lose his 
British nationality. A former alien woman, who has 
become British by marriage with a British subject, does 
not lose her new nationality merely by her husband’s 
death. But a person who, by reason of his birth on board 
a British ship, became a British subject, but by the law 
of any foreign State is a subject of that State, may, on 
attaining his majority, make a declaration of alienage ; 
as may also any person who, though born outside the 
King’s dominions, became at birth a British subject under 
the general rules above stated. Where a British subject 
becomes an alien under the above provisions, his children 
under age also cease to be British subjects, unless they 
do not, by the law of any other country (i.e. usually their 
parents’ new country) become naturalized in that country. 
Apparently this rule applies to the minor children of 
married women who cease to be British subjects. But, 
when a British widow marries an alien, her children by 
her former husband do not cease to be British subjects. 

Further, a certificate of naturalization will be revoked 
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if it is proved, to the satisfaction of the Secretary of State, 
that it was obtained by false representation or fraud, or 
by concealment of material circumstances, or that the 
grantee has shown himself disaffected or disloyal to the 
King, or traded or communicated with the King’s enemies 
in time of war, or (within five years after the grant of 
the certificate) been sentenced by any British Court to 
penal servitude, imprisonment for a year or more, or a 
fine of not less than £100, or that he was not really of good 
character when the certificate was granted, or that (with 
certain exceptions) he has been resident outside the 
King’s dominions for seven years since the grant of the 
certificate, or that he remains a subject of an enemy 
State by the law of that State. But, before proceeding 
to such revocation, the Secretary of State may order an 
enquiry into the facts ; and, in certain of the cases of 
revocation above described, the holder of the certificate 
is entitled to notice of the Secretary of State’s intention, 
so that he may demand such an enquiry. 

When a certificate of naturalization is revoked, the wife 
and minor children of the naturalized person do not cease 
to be British subjects, unless so directed by the Secretary 
of State ; and the Secretary of State cannot so direct 
where the wife was a natural-born British subject before 
her marriage, unless she has herself been guilty of one of 
the offences for which a certificate could be revoked. 
But the wife of any person whose naturalization has been 
revoked, may within six months make a declaration of 
alienage; and thereupon she, and their minor children, 
become aliens. 

Generally speaking, the wife of a British subject is deemed 
to be British, and the wife of an alien to be an alieii.. But 
this rule is subject to important exceptions, especially in 
the cases in which marriage of a woman to a foreigner 
does not confer on her her husband’s nationality. More- 
over, a certificate of naturalization granted after 1933 
does not make the grantee’s wife a British subject, 
unless, within a limited time, she expressly claims so 
to be. 



CHAPTER XI 

DUTIES OF THE SUBJECT 

In a broad sense, it may be said to be the duty of the 
subject to obey the whole of the law of his country, the 
enforcement of which is, almost exclusively, in the hands 
of the Crown. But when the Crown enforces that part of 
the law which we call the Civil Law, i.e, the law which 
regulates the rights and duties of members of the com- 
munity inter se, it does so, as we have seen, purely as a 
judge or arbitrator, not as a party directly interested. 
Consequently, when A breaks a contract which he has 
made with B, and B sues him for damages, A is regarded 
as having failed in a duty to B, rather than to the Crown. 
Even in the domain of the ordinary CriminakLaw, though 
there, as we have seen, the Crown acts in the double r&le 
of prosecutor and judge, yet in the former capacity it 
is, except in certain special cases, acting rather as the 
mouthpiece of the community, or even of the party speci- 
ally injured by the crime, than as an offended ruler, 
punishing an attack upon his authority. 

Leaving, therefore, the duties imposed by the ordinary 
Criminal and the Civil Law for future consideration, we 
deal in this chapter only with the special duties of the 
subject towards the Crown as the ruler or Head of the 
State. The branch of the law which creates these duties 
is generally known as Constitutional Law. That law 
also comprises the important subject of the relations of 
the different parts of that complex mechanism which we 
will call the State, with one another. But that part of 
Constitutional Law, to which we shall only incidentally 
refer, is too vast a subject to be introduced into a book 
like the present. Moreover, it rarely comes up for treat- 
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ment by the Courts of Law ; and, indeed, some of it, 
though very important, is not strictly law at all. 

1. Allegiance . — In spite of all the changes which have 
taken place since the establishment of the Anglo-Norman 
rule in England, the English monarchy remains, in theory 
at least, strongly military in character. The oath of 
allegiance, the symbol of the loyalty to his military com- 
mander of the Roman soldier, passed into the feudal 
age, in which it was carefully distinguished, at any rate 
in England, from the oath of fealty, or faith to the vassal’s 
immediate lord. In theory, it could be imposed upon all 
subjects at all times ; and, during periods of political and 
religious bitterness, it was often imposed in the most 
searching and vindictive manner. Consequently, in the 
general relaxation of political and religious tests which 
took place in the nineteenth century, the tendency to 
disregard such tests grew, until, by the Promissory Oaths 
Act of 1868, it was definitely enacted, that the oath of 
allegiance should only be demanded from certain high 
officials on their assumption of office, from clergymen of 
the Church of England on their being ordained, from 
menibers of Parliament, on taking their seats, from mem- 
bers of the military services of the Crown, from persons 
on whom peerages and dignities are conferred, and later, 
as we have seen, from aliens on becoming naturalized 
British subjects. Nevertheless, the duty of allegiance is 
on every subject of the Crown, whether he has taken the 
oath or not. 

Generally speaking, a violation of allegiance constitutes 
the offence of High Treason, the most serious crime recog- 
nized by the law. But the difficulty of defining what 
in fact constitutes such a violation, led, many centuries 
ago, to a statutory definition of treason ; and it is a curious 
and not altogether convenient fact, that the present Law 
of Treason dates substantially from the days of the per- 
sonal monarchy of the fourteenth century, and is not a 
little inadequate to the very different conditions of the 
modern State. It is true that the Tudor monarchy made 
very considerable attempts to recast the mediaeval Law 
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of Treason ; but these attempts were unpopular by reason 
of their severity, and were mostly abolished on the death 
of Henry VIII, though one or two of the newer treasons 
were revived under Elizabeth and later monarchs. 

At the present day, only five forms of treason are re- 
cognized by English Law ; and, as will be seen at a glance, 
all of them except one are concerned immediately with 
the personal safety or dignity of the King, They are : 

(i) Compassing or imagining the death of the King, 
Queen, or Prince of Wales, 

(ii) Levying war against the King or adhering to his 
enemies in his realm, giving his enemies aid or comfort, 
in the realm or elsewhere. 

(iii) Violating the chastity of the Queen, the wife of the 
Prince of Wales, or the King’s eldest daughter, being 
unmarried, 

(iv) Slaying the Chancellor, the Treasurer, or the Jus- 
tices of the Benches, of Assize, of Oyer and Terminer, 
being in their places, doing their offices, 

[It has been suggested that this last offence would now be 
treated, if it actually occurred, as ordinary murder. But 
there appears to be no good authority for suggesting that 
the clause of the statute of 1351 making it treason has been 
repealed.] 

(v) Questioning the title to the throne of Great Britain 
under the Act of Settlement of 1700. 

[This obscure provision has had no serious value since 
the disappearance of Jacobite pretensions.] 

But, although what may be called direct attacks upon 
the foundation of the State are dealt with by this ex- 
tremely restricted code, there remains a list of minor 
offences, known as ‘ treason felonies,’ consisting mainly 
of acts evincing an intention of committing treason 
without actually entering upon its fulfilment, and ‘ trea- 
sonable misdemeanours,’ which are acts calculated to 
endanger or alarm the King or disturb the public peace. 
Tampering with the loyalty of troops, endeavouring to 
stir up mutiny in the Royal forces, causing disaffection 
among the police, unlawful arming or drilling, attacks on 
Royal dockyards and arsenals, are, also, obvious threats 
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against the ttability of the CroTm as, in a apet^ SKSise, 
the military authority of the State; and, even though 
they may not contemplate any actual danger to the person 
of the King, and therefore, on that account, are not, 
technically, treasonable, they may fairly be regarded as 
breaches of the tie of allegiance, which binds every British 
subject, whether or not he has actually taken the oath. 
They are punishable with various penalties, varying from 
capital punishment for High Treason, down to two years’ 
hard labour for attempting to cause disaffection in the 
police forces. 

It might naturally have been expected, that the essen- 
tially military allegiance which binds the subject to the 
Crown, would have enabled the Crown to enrol, voluntarily 
at least if not compulsorily, the subject for military service. 
There is strong reason for believing that some such liability 
on the part of the subject originally formed part of the 
structure of the kingdom ; and it still survives, technically, 
in the right of impressment for the Royal Navy, though, 
for the best part of a century, the Royal Navy has been 
manned by volunteers. 

But one of the great results of the introduction of feudal 
principles into mediaeval Europe, was to make the pro- 
fessional soldier a class apart, and to limit the military 
liability of the ordinary subject to defence or milii-iq 
purposes. Hence it was that, during the critical years of 
the Anglo-Norman monarchy, the rule was established, 
that foreign wars should be conducted by the feudal array, 
from which the ordinary peasant-farmer, then forming 
the bulk of the population, was excluded, while the peasant, 
including, ultimately, the serf, was liable to serve in the 
defensive militia. With the decay of feudalism at the end 
of the thirteenth century, its place was taken by a new 
type of professional soldiery, raised on ‘ commissions ’ 
(or contracts) ‘ of array ’ ; and to these, who served openly 
for pay, the name of ‘ soldier ’ {solidarius or ‘ shilling-man ’) 
was first given. They were exceedingly unpopular ; 
and statute after statute was passed, especially in the 
fourteenth century, to remedy the abuses of the system, 
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which included, not merely compulsory requisitions of 
men, horses, and armour, but the intolerable hardships 
of the billeting of troops on civilians, and the * purvey- 
ance ’ or purchase at an under-value, of provisions, carts, 
and other necessaries of a professional army. Curiously 
enough, the victory of the Parliamentarians in the Civil 
War led in fact to the permanent establishment of a 
professional army in the country — ^the oldest of the existing 
regiments of the British army date precisely from that 
period. But the dangers of the system were clearly seen 
in the days of James II ; and one of the first cares of the 
Revolution Parliament of 1688, which drew up the famous 
Bill of Rights, was to insert a declaration (historically 
untrue but practically wise) that “ the raising or keeping 
a standing army within the kingdom in time of peace, 
unless it be with the consent of Parliament, is against the 
law.” This clause it is which gives to Parliament the 
control of the army, and renders it unlawful for the Crown, 
at any rate in time of peace, not only to levy troops for 
professional service in the realm by compulsion, but even 
to accept voluntary service without Parliamentary consent. 

2. Maintenance of order . — ^It is one of the oldest, as well 
as one of the most wholesome traditions of England, that 
to assist in the maintenance of order is a duty incumbent 
on every one who is not exempted by physical infirmity or 
other lawful excuse. We may mention the universal 
liability on males of fighting age to serve in the militia or 
defence force, so carefully kept on foot by the Anglo- 
Norman kings ; the duty of the peace-borhs or tithings 
to raise the ‘ hue and cry ’ in pursuit of malefactors, and 
the special duty of the three neighbouring townships to 
make a presentment of " Englishry ’ if a man was found 
slain on the highway ; and the special power of arrest 
conferred, as we shall later see, upon a private citizen in 
whose presence a felony is committed or a breach of the 
peace threatened. Coming to statutory duties, we find so 
recent an Act of Parliament as the Sheriffs Act of 1887 
laying it down, that every person in a county shall be 
ready and apparelled at the command of the sheriff and 
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the cry of the county to arrest a felon . . . and in default 
shall on conviction be liable to a fine ” — ^a policy which 
goes back to the great Statute of Westminster the First 
of 1275. But that the liability to assist in the maintenance 
of order is not confined to the arrest of felons, is shown by 
the prosecution of the Mayors of London and Bristol in 
1832, in conneetion with the Reform Bill riots ; for, though 
the Mayor of Bristol was acquitted for want of evidence, 
the Lord Mayor of London was found guilty of neglect to 
take proper proceedings to restore order, though defended 
by a great advocate, Erskine. If it be urged that these 
two persons were magistrates, and so under a speeial duty 
to maintain order, the statements of the learned judges 
who directed the juries in these cases make it clear that, 
while the responsibility of a magistrate may be greater, 
his duty varies only in degree, not in essence, from that of 
the ordinary citizen. And indeed, only nine years later, 
a Bedfordshire inn-keeper and three other persons were 
fined and ordered to find securities for good behaviour, 
because they refused to assist a constable who was trying 
to stop a prize-fight. 

It would be interesting to know whether the recent 
changes in the law on the subject of women have now 
rendered women liable to the performance of this possibly 
dangerous duty of assisting to maintain order. 

8. Service in unpaid office . — ^During the Middle Ages, the 
Crown got most of its civilian work done, not by paying 
its servants out of its own revenues, but by allowing their 
to exact fees for the performance of their duties. Such 
offices were, naturally, far from popular, except with a 
somewhat grasping and brutal type of person ; and they 
were looked on as burdens rather than honours. The 
Crown replied by establishing the rule of compulsion ; 
and such offices as sheriff, coroner, reeve, mayor, juror, 
constable, and watchman, with the late overseers of the 
poor, and witnesses in legal proceedings, have retained this 
characteristic. In some of the more burdensome, e.g. 
that of the sheriffs, the absence of a formal legal qualifica- 
tion is sometimes pleaded as a ground for exemption. 
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For, in the days when much of the local government of 
the country was carried on by the sheriffs, the qualifications 
of these officials were of great importance ; and, ever since 
the year 1811, it has been statute law that a sheriff must 
have lands and tenements (in the county) whereof he can 
answer to the King and to the people for his deeds. 

4. Payment of taxes . — ^The burning questions of the right 
to levy and expend money for the service of the State have 
always been among the livelier incidents of political 
history ; and English history has been no exception. It 
is impossible here to tell the story how the subject has 
gradually acquired the right that no taxes shall be demanded 
of him except such as have been voted in detail by Parlia- 
ment and embodied in a Parliamentary statute. The 
doctrine has been stated over and over again in successive 
constitutional documents like the Petition of Right of 
1628, the Ship-Money Act of 1640, and the Bill of Rights 
of 1689 ; but in spite of this, it has been necessary to 
appeal to it on more than one recent occasion, notably in 
1912, when Mr. Bowles successfully sued the Bank of 
England to recover income-tax which had been voted by 
the House of Commons in Committee of the Whole House 
but not yet formally embodied in the Finance Act of the 
year. Again in the years immediately following the 
Great War, when Government Departments, invested with 
various powers to grant licences, — e.g. to move milk or sell 
ships — endeavoured to recoup the State some of its im- 
provident bargains made during the war, by charging 
large sums for the issue of such licenses, the question 
arose. Such steps were declared to be levying of money 
for the use of the Crown without grant of Parliament ; 
and the officials concerned were only saved from serious 
consequences by a timely Act of Indemnity. 

Subject to these powerful constitutional safeguards, the 
taxpayer is pretty much at the mercy of the Crown, or, 
rather, of the officials of the Inland Revenue and other 
financial Departments. It is true that certain eminent 
Judges have uttered dicta as to the right of the subject 
to arrange his affairs in such a way as to attract as little 
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taxation as possible ; and it is clear law that the onus 
of proving that, in any case, the tax falls on the subject, 
is upon the Crown which claims it. But as each new 
device for escaping taxation manifests its efficiency, it 
is declared ineffective by a Finance Act ; and, in the steps 
taken to recover unpaid taxes, the prerogative privileges 
of the Crown, many of them unknown even to the ordinary 
lawyer, are used ruthlessly. This is, doubtless, right ; 
for the less one taxpayer pays, the more ancTther has to 
pay. What is not quite so justifiable, is the special 
protection which, contrary (as we shall see) to general 
principles, is being cast over the revenue official, as distinct 
from the ordinary Government official. Thus, for example, 
by s. 229 of the Income Tax Act of 1918, when an Inland 
Revenue official is sued or prosecuted for unlawful seizure 
or detention of goods, if he can induce the Court to certify 
that there was ‘ probable cause ’ for the seizure, the 
plaintiff gets neither damages nor costs beyond the value 
of the goods seized, even in the event of his being declared 
in the right ; and the official is not liable to any 
punishment. 

We now turn from the positive to the negative duties 
of the subject. 

5. Observance of order, — It follows, almost inevitably, 
from the duty of the subject to assist in the maintenance 
of order, that he is himself bound to do nothing to disturb 
that order. A breach of the King’s Peace was at one time 
the most comprehensive of all offences against the Crown ; 
it indeed included, and still includes, all the more serious 
crimes. At one time, in fact, every indictment charged 
the accused with an offence “ against the peace of our 
Sovereign Lord the King ” ; and, though this form is no 
longer employed, that is mainly because the imperative 
duty of not disturbing the King’s Peace has by now evolved 
into an elaborate system of Criminal Law. We confine 
our attention here to those acts which more directly 
disturb public order, and from which, therefore, the subject 
is bound to abstain. Let us take a few examples. 

(i) Self-help, — ^Ever since the Crown assumed the general 
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administration of justice in the land, it has, naturally, bc^ 
jealous of any attempt by the subject to take the law into 
his own hands. One of the most widely prevalent of such 
attempts was the act of Distress, or seizure of a debtor’s 
goods or lands to compel him to appear before a tribunal. 
This practice, though an important link between pure 
barbarism and ordered society, 'was gradually but firmly 
restricted by the royal action of Replevin, till it was reduced 
to its existing very slender proportions, so far as the subject 
is concerned, being now confined to claims for rent and 
animals doing damage, and those only under severe modi- 
fications. A series of important Acts of Parliament, 
known as the Statutes of Forcible Entry, passed in the 
fifteenth and sixteenth centuries, absolutely prohibited 
any resort to self-help on the part of a claimant of land, and 
ordered magistrates promptly to eject a person who so 
acquired possession, however good his title. 

Nevertheless, the ancient right of self-help exists, even 
under modern English Law, to an extent which is not 
always understood. Not only may a subject resort to 
any violence which is really necessary to prevent attack 
upon himself, his wife or children, his servants, his land or 
goods, or to prevent the commission of a felony ; but he 
may, in certain cases, ‘ abate ’ — i.e. forcibly remove, an 
object which is unlawfully causing harm or ‘ nuisance ’ 
to his fixed property, such as the branches of his neigh- 
bour’s trees which overhang his boundary. He may even 
forcibly seize and recover chattels which have been 
improperly taken out of his possession. But the Courts 
are apt to regard such proceedings with disfavour, the more 
especially as they have elaborated an alternative method 
by which the party injured can apply to them for an 
* injunction ’ against the original 'wrong-doer, to compel 
him to make good the damage done and cease the unlawful 
acts. Moreover, it is noteworthy, that the claim to seize 
chattels is confined to chattels corporeal, i.e. tangible 
objects of the value of which their physical qualities are 
the source. It does not apply to incorporeal chattels, 
such as debts, patents, and the like, which are known as 
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‘ things in action,’ i.e. enforceable only by legal 
proceedings. 

(ii) Riot . — ^This was at one time, especially in the six- 
teenth and seventeenth centuries, when population was 
growing more rapidly than the means of controlling it, 
a very common olfence, which caused great anxiety to 
the authorities. A riot is defined as an unlawful assembly 
(i.e. an assembly come together in pursuance of an un- 
lawful purpose), consisting of at least three persons, which 
has begun to create a breach of the peace. At Common 
Law it is an indictable misdemeanour, punishable by fine 
and imprisonment, to which a statute of 1823 adds hard 
labour. But the statutory form of it, introduced by 
the Riot Act of 1714, is better known. By that statute, 
passed to deal with Jacobite disturbances, it was provided 
that the members of a riotous assembly of twelve or more 
persons which does not disperse within an hour after the 
reading by a magistrate of the proclamation contained in 
the Act, become guilty of felony, which, at the time of 
the passing of the Act, was a capital offence, and is, even 
now, punishable with penal servitude for life. It is a 
popular mistake to suppose, that the so-called * reading 
of the Riot Act ’ is an essential preliminary to the dispersal 
by force of a riotous assembly. The only effect of it is 
to turn what was formerly only a misdemeanour into a 
felony, much more heavily punishable. It was his sensible 
recognition of this truth which enabled George III to put 
down the ‘ Gordon Riots ’ of 1780, which had kept London 
for days in a state of terror-stricken panic. 

(iii) Sedition. — ^This, perhaps the very vaguest of all 
offences known to the Criminal Law, is defined as the 
speaking or writing of words calculated to excite dis- 
affection against the Constitution as by law established, 
to procure the alteration of it by other than lawful means, 
or to incite any person to commit a crime to the dis- 
turbance of the peace, or to raise discontent or disaffec- 
tion, or to promote ill-feeling between different classes 
of the community. In spite of the fact that one of the 
most recent cases of sedition was concerned with an attack 
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on the personal character of the King, a charge of sedition 
is, historically, one of the chief means by which Govern- 
ments, especially at the end of the eighteenth and the 
beginning of the nineteenth century, strove to put down 
hostile critics. It is evident that the vagueness of the 
charge is a danger to the liberty of the subject, especially 
if the Courts of Justice can be induced to take a view 
favourable to the Government. Happily, in the days 
when this danger was greatest, the sturdy independence 
of juries was a real safeguard against oppression, and a 
strong justification of the jury system. 

If the seditious intention manifested in the words or 
writings of the accused has developed so far as to cause 
the party uttering them to enter into an agreement with 
any other person to carry them into effect, these persons 
are guilty of a seditious conspiracy, which will, probably, 
be treated more seriously than mere seditious words or 
writings. There is no specific penalty, either for sedition 
or seditious conspiracy, which are common law offences 
punishable by fine or imprisonment, or both. But it is 
remarkable, that persons convicted on either of these 
charges are, apparently, entitled to be treated with peculiar 
favour in prison. 

(iv) Betrayal of State secrets . — ^This is a comparatively 
modern offence, largely connected with the rise of sensa- 
tional journalism, which b willing to pay high prices for 
interesting information ; but its history goes back at least 
to the Wars of Religion, when the assumed necessity of a 
knowledge of the plans of other Governments made spying 
an accepted branch of diplomacy. For a long time, 
spies were outside the law, and, if they were caught by 
their intended victims, were given short shrift without 
trial. But a notorious case which happened towards the 
end of the nineteenth century induced Parliament to put 
the betrayal of Government secrets, especially when com- 
mitted by its own employees, on a statutory footing. 
The subject is now dealt with by statutes of 1911 and 1920, 
known as the Official Secrets Acts. It is far too com- 
plicated to be explained in this book ; but the numerous 



CHAPTER XII 

EIGHTS OF THE SUBJECT 

It is of the essence of free government that its subjects 
should have rights, that is to say, means of securing the 
exercise of their freedom. It is true that, according to 
the narrow doctrine of the Austinian jurists, no subject 
can have rights against the State, or even against the 
Crown ; because from the former are derived all the laws 
by which rights are created, whilst against neither Crown 
nor State can a subject lawfully apply compulsory juris- 
diction. Historically speaking, it is, as we have seen, 
impossible to accept the Austinian view that all laws 
are the creation of the State ; while the ingenuity with 
which English Law gets over the second difficulty, the 
existence of which may be admitted, is of itself sufficient 
to expose the unpractical character of the doctrine of 
the Austinian school. 

1. Government according to lava. — ^It is the basis of the 
Englishman’s rights as a subject, that, whatever duties 
may be imposed upon him by the State, they shall be 
enforced only in a legal manner and on legal authority. 
This is the real meaning of that Rule of Law, which, 
in the opinion of the most competent critics, is at once the 
most original and the most valuable guarantee of the 
Englishman’s constitutional rights. It is worth while 
taking a little pains to understand exactly what it means. 

The opposite of the Rule of Law is the Rule of Auto- 
cracy. The conflict between the two ideals was the great 
point at issue in the Ship-Money Case of 1638. Stripped 
of all its verbiage, the argument of the Crown lawyers 
was in essence this ; “ We admit that for centuries there 
has been a doctrine that taxes can only be levied by Act 
of Parliament, and that this doctrine is explicitly con* 
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firmed in more than one great constitutional charters 
the last having been granted by the present King only 
ten years ago. But we say there is a crisis by which the 
safety of the country is threatened. We cannot explain 
to you exactly how ; but you must take the King’s word 
for it. The levy of this tax is an act of State and cannot 
be questioned. Rex is LexJ^ Hampden’s advocates, on 
the other hand, in effect, said : “ The Law of England 
knows nothing of acts of State. If the law is that no 
tax can be levied save under an Act of Parliament (and 
that is admitted) we say that this claim cannot be en- 
forced. Lex is RexJ*^ Upon that issue the Civil War 
was fought ; and, when the disturbances and reactions 
were over, and things settled down again under the Con- 
stitution of 1689, it was realized that Hampden’s view 
was right. Let us see how the principle for which Hamp- 
den fought and died has been worked out in practice. 

First, “ the King can do no wrong.” That sounds an 
unpromising start for a theory of political liberty ; but 
the English are a prudent and self-respecting nation, and 
feel that it would not only be indecent in the highest 
degree, but dangerous to the tranquillity of the State, 
that there should be anything in the nature of compulsory 
process against the King himself. For one thing, a 
criminal prosecution of the King would be an absurdity ; 
for all criminal process is (as we have seen) in the name 
of the Crown, and, though the English are not a parti- 
cularly logical people, the idea of the King prosecuting 
himself and condemning himself, say, to penal servitude, 
does not appeal to them. They can do better than that. 
Even to bring a civil action for a ‘ tort,’ such as trespass 
or libel, against the King personally, would be scandalous. 
Only when the demand of the subject is for the restora- 
tion of property which has irregularly got into the hands 
of the Crown, or for the fulfilment of a contract which has 
been entered into by the Crown’s servants on its behalf, 
can the suitor, by the respectful method of a petition of 
right, presented under the provisions of an Act of Parlia- 
ment of the year 1860, obtain direct redress against the 
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Crown. The petition is left with the Secretary of 
State, and, unless it is purely frivolous, it receives the 
royal Fiat (justitia).’* It is then treated by the officials 
of the Law Courts as a claim in an ordinary civil action, 
which goes through stages similar to those of a private law- 
suit ; a Government solicitor appearing and defending for 
the Crown. If the Court is of opinion that the suppliant 
has made out his case, it delivers a declaratory judgment, 
which is lodged at the Treasury, and duly carried out 
by the proper officials, either by payment of money out 
of public funds, or by an amoveas manus of the property. 

But what about crimes and torts ? 

“ The King can do no wrong.” Therefore, the King 
cannot give an unlawful order. Therefore, if a pre- 
sumptuous person, prosecuted or sued for a criminal or 
tortious act done against a subject, should dare to say : 
‘‘ I did this by order of the King,” the Court would simply 
reply : We don’t believe it. The King is incapable of 

giving such an order.” This is, doubtless, a fiction ; but 
it is a perfectly logical fiction, which excludes the plea 
of ^ act of State,’ and justifies, though in a respectful and 
loyal way, the arguments of Hampden’s counsel in 1637. 
The critical date of the change in the law is said to be 
the impeachment of the Earl of Danby, in the later years 
of the reign of Charles II. The Earl had, in fact, a written 
authority from the King to do the act for which he was 
impeached. It did not save him. Nearly a century later, 
in the famous series of cases connected with the stormy 
career of John Wilkes, the old plea of ‘ act of State ’ was 
heard again. But it was brushed aside with contempt 
by the Chief Justice. 

Thus the great rule emerged. A subject injured by a 
Crown official can prosecute him criminally and sue him 
in tort for unlawful acts done in the prosecution of his 
duty ; and the official cannot shield himself behind his 
official authority. He is not, in fact, sued as an official, 
but as a private person, who, by breaking the law, has 
ceased to be a representative of the Crowm. 

This last point is important ; and important consc- 
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quences follow from it. One is, that only the individuals 
who actually did, or authorized, the wrongful act, can be 
prosecuted or sued for it. Particularly, the doctrine of 
respondeat superior does not apply ; for the official sub- 
ordinates of a Crown official are not his servants, and he 
is not responsible for their misdeeds tmless he actually 
authorized them. Consequently, though an omnibus 
company can be sued for the negligence of its drivers, 
even though its directors took every care to forbid negli- 
gence, the head of a government department cannot be 
sued for the negligence of his subordinates, unless he 
actually authorized it. Thus, though the subject can 
get the subordinate criminally pimished if his act was 
criminal (e.g. assault), or ordered to pay damages if it 
was only a tort, yet he may not be able to recover the 
damages which the defendant is ordered to pay, because 
the defendant cannot pay them. This is, obviously, a 
weak spot in the Rule of Law ; and there have recently 
been attempts to mend it. For example. Government 
Departments have been set up ‘‘ with power to sue 
and be sued ” ; and such departments have even, in one 
or two cases, been incorporated. Yet, in spite of this, 
the Courts have steadily refused to allow them to be 
sued, in their official capacity, for the torts of their 
subordinates ; unless the statute which incorporates 
them expressly says they may be. At the highest, it 
has been suggested that the official corporation might be 
sued as a corporatioUj not as the representative of the 
Crown ; but as it has no property, except what it holds 
in trust for the Crown, that is not a very practical help. 
To all arguments of hardship on the subject, the Courts 
return the stony answer ; “ By no means can you make 
the public revenues liable for the defaults of a Crown 
official.” 

It does not seem to be a very conclusive answer. Doubt- 
less, it is hard that the public should have to pay for the 
stupidity or malice of a Government official. But it is 
much harder that the whole loss should fall on the indi- 
vidual plaintiff. If a poor man is knocked down and 
'R J.. 7 
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: by the gross negligence of the driver of a Post Office 

motor van, is it right that his widow and family should 
starve because the driver cannot pay damages ? Surely, 
the sooner this barbarous doctrine is altered the better. 
The public ought to take responsibility for its servants. 


The Habeas Corpus 

It is, of course, exactly as a buttress of the Rule of 
Law, that the famous remedy of Habeas Corpus is so 
valuable. The writ of Habeas Corpus has had a most 
curious history. Apparently invented, so far back as 
the twelfth century, for the special purpose of putting 
accused persons into prison, it gradually became, diming 
the next four centuries, by the action of the Courts of 
Justice, converted into a means of rescuing persons from 
unlawful custody, especially from the custody of arbitrary 
Crown officials. The story cannot be told here. Suffice 
it to say that, by successive Acts of Parliament in 1640, 
1679, and 1816, the remedy of Habeas Corpus was gradu- 
ally perfected, and made to extend to unlawful imprison- 
ment by creditors and other private persons ; until now 
it is a general remedy against unlawful imprisonment, 
more valuable than the right of action for damages, 
because it is more speedy and effective. 

A person who alleges that he is wrongfully imprisoned, 
or any friend on his behalf, applies to a Judge of the 
High Court for a ‘ rule nisi,’ directed to the person having 
the custody of the applicant, bidding him (the custodian) 

‘ have the body ’ of the applicant before the Court im- 
mediately, “together with the day and cause of his 
taking and detainer, to undergo and receive all and 
singular such matters and things as Our Court shall then 
and there consider of concerning him in that behalf.” 
The application must be supported by evidence raising 
a primd facie case ; but the affidavit of the applicant 
himself is sufficient, unless it is manifestly inadequate. 
On receipt of a copy of the rule, accompanied by a notice 
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fixing the day for his appearance in Court, the custodian 
must produce his prisoner accordingly, accompanied by 
an explanation, or ‘ return,’ of the cause of his detention. 
Of course if the prisoner is held by a regular gaoler under 
a legal warrant, he (the prisoner) is remanded to custody, 
unless the Court chooses (as it may) to enlarge him on bail. 
But if he is unlawfully imprisoned, the Court makes the 
rule ‘ absolute ’ ; and the prisoner is forthwith set free. 
Even if he is remanded to custody on a regular criminal 
charge, he has the valuable privilege of being entitled 
to be put on his trial wit hin a limited time, or set free. 
The Act of 1679 imposes the severest penalties on all 
persons (including judges) who fail to do their duty in 
the process ; and many loopholes by which the sweeping 
provision of the Act of 1640 was evaded, are stopped up 
by that and later Acts. 

The remedy of Habeas Corpus is so vital to the protec- 
tion of the right of the subject to government according 
to law, that it is worth while to set out shortly the facts 
of a well-known case in which it was recently invoked. 

In March, 1928, the Home Secretary, purporting to act 
under a Regulation made in piusuance of the Defence of 
the Realm Act and other statutes, ordered the arrest of 
one, O’Brien, in London, and his deportation to Dublin, 
to be interned by the Government of the newly-established 
Irish Free State, against which he (O’Brien) was alleged 
to be plotting. In the following month, O’Brien applied, 
first to a Divisional Court of three judges, and, on their 
refusal, to the Court of Appeal, for a rule nisi for the issue 
of a writ of Habeas Corpus against the Home Secretary 
in the usual form. In May, on the hearing of the return, 
the Court of Appeal made the rule absolute, but, in view 
of the fact that the applicant was not actually in the 
custody of the Home Secretary, allowed the latter a week 
in which to obey the writ. The Home Secretary took 
advantage of the delay to appeal to the House of Lords 
against the order absolute of the Court of Appeal', but 
the House of Lords, by an overwhelming majority, refused 
to entertain the appeal. O’Brien was thereupon set at 
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liberty ; and, but for a hastily passed Act of Indemnity 
under which pecuniary compensation was provided for 
him, he could undoubtedly have prosecuted criminally, 
and'sued civilly, the Home Secretary for illegal imprison- 
ment. The case is a vivid illustration of the working of 
the remedy of the Habeas Corpus. There emerge from it 
the three following important rules — (i) that the mere 
fact that the person against whom the writ is applied for 
has ceased to hold the applicant is no bar to the issue of 
the writ against him, (ii) that an applicant may go from 
one Court to another until he obtains his writ, and (iii) 
that, when he has done so, and any Court has pronounced 
in favour of his liberty, there is no appeal against the 
order. The unsolved mystery in the case is, how the 
Divisional Court came to the conclusion that it ought to 
refuse a rule nisi. 


‘ Martial Law ’ 

Before leaving the fundamental right of the subject to 
be governed according to law, it is necessary to refer 
shortly to the alleged existence, from time to time, of a 
state of affairs which is, primd facie, a complete denial, 
at least for the 'time being, of that right. This state of 
affairs is said to be brought about by a ‘ proclamation of 
martial law,’ or, as it is sometimes described in Continental 
codes, a ‘ suspension of constitutional guarantees.’ 

No such state of things is provided for by English Con- 
stitutional Law. On the contrary, it is expressly forbidden 
and excluded by a clause of the famous Petition of Right 
of 1628 , which is applicable at all times, without limita- 
tion to time of peace. It is true that, if it chooses. Parlia- 
ment may suspend the working of the remedy of Habeas 
Corpus by an Act expressly passed for that purpose ; but 
the Executive alone can take no such step, and, as a 
matter of fact, the Habeas Corpus has not been suspended 
in England duriiig me last century, not even during the 
Great War. And even a suspension of the Habeas Corpus 
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would not repeal the Rule of Law, though It would, 
undoubtedly, weaken it. 

In truth, when applied to England, the so-called * pro- 
clamation of martial law ’ is little more, as regards form, 
than the reading of the proclamation contained in the 
Riot Act of 1714, previously explained, (which certainly 
has not the legal effect of wiping out the Rule of Law), 
and, as regards substance, an organized attempt, on the 
part of the Crown, to put down disorder. As we have 
seen, all persons — at any rate all male persons — are 
liable, whether they are soldiers, sailors, police, or private 
persons, to come to the aid of the Crown in such a task. 
But, in doing so, they must use no more force than is 
reasonably necessary to effect the lawful object of putting 
down disorder ; and this necessity will be judged in the 
ordinary way, by a jury, on a prosecution or action by 
the subject alleged to have been illegally treated during 
the process. Here again the Rule of Law, that a person 
prosecuted or sued for a breach of the law cannot plead 
superior orders as a defence, will apply ; and this rule 
may place in a very awkward dilemma such persons, e.g. 
soldiers and sailors, as are subject to two systems of 
law, viz. the Common Law, and the special system known 
as Military Law, enforced under the provisions of the 
Army Act and the Naval Discipline Act. As it has been 
crisply put, such a person may have to take his choice 
between disobeying his officer’s order to shoot, which 
may mean that he himself will be liable to be shot for 
disobedience, and obeying it, at the risk of being hanged 
for committing murder. But the fact that the Rule of 
Law may work harshly in certain cases is no solid ground 
for depriving the subject of the protection of it. The 
proper ways in which to mitigate the severity of the Rule 
in favour of honest mistake, are the exercise of the royal 
prerogative of pardon, or the passing of an Act of In- 
demnity. Very prudently, however. Parliament has, by 
enacting the Emergency Powers Act of 1920, made pro- 
vision for the treatment of civil disturbances and dangers 
in a fashion characteristically legal and characteristically 
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English, which will probably, in the future. If civil dis- 
turbances should, unhappily, arise, render the old-fashioned 
‘ proclamation of martial law * unnecessary. 

2. Protection from personal violence , — The right of the 
subject to protection by the Crown against violence is the 
counterpart of the subject’s liability to aid in suppressing 
disorder. From ancient times the hundred, an unit of local 
government intermediate between the shire and the town- 
ship, was liable to those persons who suffered in their pro- 
perty by rioting, or by the barbarous practice of ‘ wrecking,’ 
i.e. the luring of storm-bound vessels on to dangerous 
rocks and the plundering of shipwrecked mariners. The 
liability was placed on a systematic footing by statutes 
of the years 1827 and 1832, at the time of the machine 
riots ; but it was transferred to the police district by the 
Riot Damages Act of 1886, We have also seen how the 
Crown freely places its name at the disposal of its subjects 
for the purpose of instituting and carrying on criminal 
proceedings for injuries suffered from violence. But 
perhaps the most accurate view that can be obtained in a 
brief time of this important right of the subject to pro- 
tection against disorder, will be gathered from a short 
account of a case which was tried in the year 1924. 

In 1921 there had been a big colliery-strike in South 
Wales. Messrs. Glasbrook Brothers were colliery owners 
in that district, and were nervous about the behaviour 
of their men, with whom they had had a wage dispute 
after the general settlement of the strike in their 
collieries. The committee of the operatives threatened 
to withdraw the ‘ safety men ’ at Messrs. Glasbrook’s 
mines ; and the firm requested police protection, in the 
special form of one hundred constables billeted at their 
colliery. The police superintendent expressed his complete 
readiness to afford all necessary protection, but declined 
to bUlet more than seventy men at the colliery, and that 
only on Messrs. Glasbrook undertaking to pay for their 
services. To this demand Messrs. Glasbrook’s manager 
reluctantly agreed ; but, after the disturbances were over, 
they refused to make good the undertaking, on the ground 
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that, in protecting the colliery, the police were but doing 
their ordinary duty of protecting peaceful subjects against 
violence. Thereupon the County Council, the body 
responsible for the police finance, sued them, and obtained 
judgment for over £2,000. On appeal, the Court of 
Appeal confirmed the judgment of the trial judge, but only 
by a majority, whose view is, perhaps, best put in the 
words of Lord Justice Scrutton : “ While the subject 
should be protected by the State, the State is entitled to 
expect the subject to show reasonable self-control and 
courage.’’ Lord Justice Atkin, who differed from the 
majority of the Court of Appeal, took the view, that either 
the demand of Messrs. Glasbrook for special protection 
was unreasonable, in which case the police authorities 
should not have acceded to it, or that it was reasonable, 
in which case they were not entitled to charge for it. 
Perhaps the net result of the decision is, that the subject’s 
right to protection against disorder is genuine but im- 
perfectly safeguarded. 

8. Freedom of speech and writing . — Freedom of speech 
is often claimed as a right of the subject ; and there is a 
meaning in which the claim is sound. There is no censor- 
ship of the Press in England. The subject speaks and 
writes at his own risk. Furthermore, Members of Parlia- 
ment, speaking in Parliament, are, by the Bill of Rights, 
specially protected against all proceedings, civil and 
criminal, outside Parliament, in respect of words spoken 
therein ; and there are, as we shall see when we come to 
creat of the Law of Libel, various other privileges, absolute 
or qualified, which can be used as defences in proceedings 
for defamation. One of these which is specially material 
at this point, is that known as “ fair comment on a matter 
of public interest and importance,” which goes far to 
protect freedom of discussion on public affairs. Perhaps 
this is all the claim to freedom of speech and writing 
amounts to. If so, it seems reasonably well-based. But 
it would be a great mistake to suppose that the English- 
man can speak and write what he likes, even about public 
affairs. We have already heard of sedition and seditious 
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libel as criminal offences ; and we shall see later that the 
dangers to speakers and writers of an action for defamation 
are considerable. Moreover, even this liberty of speech 
does not extend to dramatic performances ; for not only 
must every theatre-proprietor exhibiting plays for money 
have his theatre licensed either by the Lord Chamberlain 
or the magistrates, but he must not, under serious 
penalties, exhibit a play which has not received the previous 
approval of the Lord Chamberlain. 

4. Freedom of meeting and association . — The law on these 
subjects is on a similar footing to that affecting freedom of 
speech and writing. A meeting which has an illegal 
object is an ‘ unlawful assembly,’ which is, in itself, a 
common law misdemeanour ; an association having 
an illegal object is a criminal conspiracy, per se, and, as 
such, any one taking part in it is guilty of a misdemeanour. 
It required a definite statutory enactment to relieve the 
members of certain Trade Unions, as such, from liability 
to prosecution for criminal conspiracy, because one of the 
avowed objects of the Unions was to restrict freedom of 
trade and industry. A public meeting, lawful though 
its object be, which obstructs a public highway, is a 
common nuisance, and, therefore, criminal ; while the 
persons attending a meeting held on private land with- 
out the permission of the occupier are severally guilty of 
trespass, and can be sued for damages. Subject to these 
liabilities of the ordinary law, however, there is no pro- 
hibition by English Law of free association and meeting ; 
and, as a matter of fact, thousands of voluntary associa- 
tions exist in England for all conceivable purposes, and 
thousands of meetings, public and private, are held 
annually, for all kinds of objects. The State looks on at 
these proceedings, usually with complete indifference, 
occasionally with benevolence. By the Public Meeting 
Act of 1908, any one who, at a lawful public meeting, acts 
in a disorderly manner for the purpose of preventing the 
transaction of the business for which the meeting was 
called together, is guilty of a summarily punishable offence, 
which is made more heinous if it occurs at a political 
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meeting held during a Parliamentary election. But there 
is no express guarantee in the Constitution of the rights of 
association or meeting. 

5. Freedom of movement — ^Subject to the provisions of 
the ordinary law protecting private property, the subject 
not under restraint in consequence of proceedings for a 
criminal or other offence, may go where he likes, within 
the realm or without, and need ask no one’s permission. 
He cannot be banished from England, except under the 
provisions of an Act of Parliament (such as the repealed 
Transportation Acts) ; and he cannot be prevented from 
leaving the country, unless he is fleeing from justice, 
except in the rare cases in which the writ of ne exeat regno 
may be granted, on the application of a creditor, to prevent 
a debtor prejudicing his claim by leaving England. As a 
matter of law, it is very doubtful whether the familiar 
process of demanding the subject’s passport on embarka- 
tion for a foreign country could be enforced ; but the 
benefits derived from the possession of a British passport 
in foreign countries are so substantial, that the owner is 
not likely to make trouble about formalities. As service 
in the armed forces of the Crown is entirely voluntary, no 
Englishman carries identification papers. With aliens, 
the case is, of course, somevrhat different. They have no 
right of admission to the country ; and, as a matter of fact, 
the Aliens Restriction Act of 1914, and the Orders there- 
under, impose substantial conditions on the entry and 
residence of aliens. 

6. Education . — Ever since the year 1870, the State has 
taken upon itself not only to provide for, but to enforce 
upon, the subject in his youthful years, a certain amount 
of elementary education. Inasmuch as the person for 
whom the benefit of this provision is intended is apt to be 
a little indifferent to his valuable rights, these are enforced 
by imposing a liability on his parents or guardians to 
compel his attendance at school during the prescribed 
period, which now, in normal cases, lasts until the age of 
fourteen. The whole cost of this provision, as also, to a 
large extent, of the optional State provision of higher 

E.L, — 7* 
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education, has been gradually removed from the shoulders 
of parents, and is shared between the taxpayer (by means 
of Treasury grants) and the ratepayer, who are usually 
the same person. The actual administration is with 
the local authorities who are elected by the ratepayers ; 
but a vigilant Board of Education controls the disposition 
of the Treasury grants, and, by means of its Regulations 
and Inspectors, exercises a substantial influence upon 
State education. 

7. Maintenance , — Ever since the close of the sixteenth 
century, the State, through the local authorities, has 
acknowledged its liability for the bare necessaries of life 
of the indigent and impotent poor. The history of the 
Elizabethan Poor Law of 1601 is a melancholy example 
of good intentions marred by individual selfishness and 
incapacity. The great condemnation of it is that, after 
costing the country untold millions, and nearly reducing 
it to bankruptcy, so far from awakening in the minds of 
those who were supposed to benefit by it the slightest 
appreciation of its merits, it was regarded with indignation 
and loathing as inflicting upon them an indelible stigma 
of reproach. The great reforms of 1834 did somewhat 
to redeem the situation, at any rate from the economic 
point of view ; but, after a trial of nearly a century, they 
too, it is agreed, are doomed shortly to perish, their place 
being taken by the nev/er forms of State welfare-legislation 
which have come into existence during the present century. 
It has, in fact, been laid down as a principle in the Local 
Government Act of 1929, that as soon as circumstances 
permit, all assistance which can lawfully be provided 
otherwise than by way of poor relief, shall be so provided.” 

Old Age Pensions 

The first of these was the Old Age Pensions scheme, 
inaugurated in 1908, which provides, under certain condi- 
tions, at the age of 70, for all British subjects resident in 
England whose means are below a certain amount, a 
free non -contributory pension, graded according to the 
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recipient's other income, but mth a maximum of ten 
shillings a week. It is a condition of eligibility that the 
income of the recipient from other sources shall not exceed 
£49 17^. 6d, a year ; but, to encourage thrift, the first £89 
from investments is not included in this reckoning. No 
certificate of previous industry or character is required to 
give a title to the claimant ; but actual inmates (for serious 
offences) of a prison, or of a workhouse or lunatic asylum, 
are debarred from claiming. Persons insured under the 
National Insurance schemes shortly to be described, and 
their wives, are, subject to certain restrictions, entitled 
to Old Age pensions at 65 ; but these are on a contributory 
basis. Old Age pensions are paid through the Post Office. 
In the year 1933-4, they cost the State upwards of forty- 
one millions sterling. 

National Insueance 

The system of National Insurance which dates from the 
year 1911, is a much more ambitious attempt on the part 
of the State to contribute towards the physical needs of 
the subject. It is divided into the two great branches of 
health and unemployment ; but both spring from the same 
trunk of employment in industry. 


Health 

The health provisions of the scheme, which were con- 
solidated in 1924, and amended in 1928, normally apply, 
between the ages of 16 and 65, to all persons employed in 
manual labour, and all persons otherwise employed at a 
remuneration not exceeding £250 a year ; but there are 
numerous exceptions and exemptions, and also possibilities 
of ‘ voluntary insurance.’ The scheme is contributory ; 
twenty pence a week being paid for males and fourteen 
pence for females, of which the employer pays ten pence or 
seven pence and the employee ten pence or seven pence 
respectively. For this the insured person gets (i) medical 
attendance (i.e. treatment by a * panel doctor ’) in illness, 
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(ii) sickness benefit for 26 weeks (fifteen shillings for males, 
twelve for females), but only after 26 weeks’ contributions 
have been paid, and, until two years’ contributions have 
been paid, only at nine shillings for males and seven and six- 
pence for females, (iii) disablement benefit of seven and 
sixpence a week for males and six shillings for females if the 
illness continues longer, but not until two years’ contribu- 
tions have been paid, (iv) maternity benefit of forty shillings 
if forty-two weeks’ contributions have been paid, and (v) an 
accelerated pension at sixty-five, free from the conditions 
as to income which apply to Old Age Pensions, or, in the 
event of the death of the insiu*ed person, a pension for his 
widow and allowances for his infant children, or, finally, if 
both parents are dead, pensions to their children under 
fourteen. But, when this last benefit becomes payable, 
the sickness benefit and the disablement benefit cease. The 
State makes up the deficiency to the extent of one seventh 
as against the six contributed by employers and the in- 
smed persons if these are men, and one fifth as against four 
in the case of women. The whole goes into a National 
Health Insurance Fund, which at present has a favourable 
balance. 


Unemployment 

Unemployment insurance is regulated mainly by the 
provisions of an Act of the year 1920, since frequently 
amended. It is administered by the Minister of Labour, 
whereas Health insurance is administered by the Minister of 
Health. It does not apply to agricultural or domestic em- 
ployees, nor to some casual employees, nor, any more than 
Health insurance, to non-manual employees earning more 
than £250 a year. Its scope is, therefore, more restricted 
than that of Health insurance. The weekly contribution 
to the insurance fund is twenty pence for males and 
eighteen pence for females, of which the employer pays 
ten pence and nine pence respectively, with a descending 
scale of payments in respect of employees of 18-21, 16-18, 
and below 16 respectively. The guaranteed contribution 
of the State is one third of the total ; but in fact the State 
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contributes rather more. The ‘ benefit ^ on inability to 
obtain employment is, for males seventeen shillings a week 
and for women fifteen shillings ; young men of 18-21 
receive fourteen shillings, young women twelve ; boys of 
17-18 nine shillings, girls seven and sixpence ; boys under 
17 six shillings, girls five shillings. Benefit carries allow- 
ances of nine shillings a week in respect of adult dependants, 
and two shillings in respect of each child under fourteen. 
Young men and women (18-21) with dependants receive 
the adult rates of benefit, as well as the dependants’ allow- 
ance. There are various ‘ transitional payments ’ which 
are too complicated to be set out here. 

Owing to the abnormal circumstances following the 
Great War, unemployment insurance has hardly had a 
chance to make good ; and there is a large deficiency in 
the fund, which is borne by the Treasury out of moneys 
provided by Parliament. 

It must be admitted that the remedies of the subject 
for breach of his right of maintenance by the State are, 
for the most part, of that unsatisfactory kind known as 
‘ administrative.’ Though there are cases of the issue 
of a writ of Mandamus against Poor Law Guardians, 
apparently none of them turn on a refusal to grant relief. 
Justices of the Peace are still entitled to order the payment 
of relief in cases of sudden and dangerous illness or urgent 
necessity, under the provisions of the Poor Law (Consolida- 
tion) Act of 1930. There are various committees in con- 
nection with both Old Age Pensions and National 
Insurance, which are supposed to guard the interests of 
intended beneficiaries of these schemes. But, for the most 
part, the remedy of any person who is denied his rights is 
to complain to the Government Department in charge of 
the scheme, i.e. the Ministry of Health or the Ministry of 
Labour, whose Inspectors and other officials exercise con- 
siderable critical control over the working of the local 
authorities and ‘ approved societies ’ to whom the payment 
of benefits is entrusted.. Finally, in cases of obstinacy, 
there is the very useful power of getting questions asked in 
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Parliament on any alleged dereliction of duty on the part 
of either the central or the local authorities. It is easier 
than might be supposed, for even a humble applicant to 
get such a question put. 

8. Influence on gcroernmeni . — ^This brings us, naturally, 
to the last, but, in some ways, the most important of all 
the rights of the subject in English Law, viz. the right 
to exercise an influence, direct and indirect, upon the 
policy and administration of the government of his country. 
So far as his direct influence is concerned, the ordinary 
subject exerts it only at intervals, through the exercise 
of his various Parliamentary and municipal franchises. 
It is admitted that these cannot be claimed by every adult 
subject ; but it would not be possible here to go into the 
details of the rules by which they are vested in an ever- 
increasing portion' of the members of the community. 
No longer, as before the Reform era, the cherished and 
often-abused privilege of a comparatively few persons, 
the parliamentary and municipal franchises are now, 
under the Representation of the People Act, 1918, easily 
obtainable by the average subject of either sex ; the 
chief difference between men and women left by that Act 
having been abolished by the amending Act of 1928. 
The danger is, indeed, rather that this important trust 
shall, by reason of its very frequency, be indifferently 
exercised. But this result is, to a large extent, 
avoided by the system of party organization, which is, 
again, too technical and complicated a subject for dis- 
cussion here. Shortly it may be said, that a person of 
ability who is interested in public affairs, however humble 
his social or industrial position, can, if he chooses to take 
full advantage of the opportunities open to him in this 
direction, reasonably hope to exercise a real and direct 
influence on the conduct of government, either as an 
elected member of the House of Commons or a local 
authority, or as a party organizer or official in his own 
constituency. This influence has, of course, a strictly 
legal basis, being protected in the Courts of Law by an 
enforcement of the Franchise Acts, and the rights, before 
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explained, to liberty of speech, writing, meeting, and 
association, within the limits of the law. 

The indirect influence of the ordinary subject on the 
administration of government is by means of his elected 
representatives in the House of Commons. Not only is the 
legislative programme of the Government largely influenced 
by the attitude of such representatives, themselves keen 
to notice the tendencies of opinion among their constituents; 
but, what is, perhaps, more important, its daily conduct 
of affairs is influenced by the process of addressing ques- 
tions to Ministers, which is now a recognized and vital 
part of Parliamentary machinery. No Minister is in- 
different to complaints against the conduct of officials 
for whom he is responsible. His reputation as an ad- 
ministrator, and much of his future career, depend upon 
the efficacy with which he reduces the inevitable number 
of complaints which find their way into the daily Question 
List of the House of Commons. And his subordinates 
know that nothing is more likely to prejudice their chances 
of promotion, than the fact that their Chief has been 
compelled to apologize for their mistakes to an unsym- 
pathetic House of Commons. Here, doubtless, is a right 
which would not satisfy the rigid Austinian definition ; 
but it is a right which no English Government would 
dare to question. 
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GENERAL PRINCIPLES 

We have seen, at an earlier stage, that the legal distinc- 
tion between criminal and civil proceedings is, that the 
former are always carried on in the name of the Crown. 
This is, obviously, a very technical distinction, depending 
mainly upon questions of procedure. But when we try 
to discover what is the difference in substance between 
Criminal and Civil Law, i.e. why should a particular 
offence be classed as a crime rather than a mere civil 
wrong, we find it hard to give a satisfactory answer 
to the question. -Perhaps the best answer 'is to say, that 
any offence which, in the opinion of the community, 
deserves punishment, as distinct from the simple award 
of compensation to the injured party, should be regarded 
as criminal, and be made the subject of the Criminal 
Law. But when we ask ourselves what exactly do we 
mean by ‘ punishment,’ we again find it hard to define 
it except as something other than mere compensation — 
i.e. the restoration of the injured party (so far as possible) 
to the position which he'occupied before the commission 
of the offence in question. 

This admittedly unsatisfactory result is probably due 
to the fact, that men’s views as to the object or justifica- 
tion of punishment are constantly changing. Originally, 
perhaps, regarded as a means of averting the wrath of 
Heaven from a community polluted by the offence, later 
as a process of gratifying the vengeance of the injured 
party and his kindred, later still as a sort of satisfaction 
to the community for the distress and shock caused by the 
offence, later, again, as a purely utilitarian means of 
preventing the repetition of the offence by striking terror 
into the minds of possible imitators, last of all, as a means 
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erf refonning the offender — a historical system of law like 
the English bears traces upon it of almost all the stages 
through which the justification of pimishment has passed. 
Of these we shall have to say something more when we 
come to describe the actual punishments inflicted by 
E n g lish Criminal Law. Here it is only necessary to add, 
that the difficulty of finding a substantive or essential 
distinction between Criminal and Civil Law is enhanced 
by the fact that, in English Law, some imlawful acts, 
e.g. assault, libel. Burglary and house-breaking, embezzle- 
ment, and many others, are both crimes and civil offences, 
and, subject to the question of priority previously alluded 
to, can be made the subject of both criminal prosecution 
and of civil action. It has been suggested by an eminent 
authority, that the real distinction between criminal and 
civil offences is that, in the case of the former, the Crown 
has power to remit the penalties, while it has no power 
to waive the compensation due for the latter. That is, 
in the main, in accordance with the rules of English Law ; 
but it does not seem to carry us very far in our search 
for the true nature of Criminal Law. 

We may perhaps, however, make some little progress 
if we turn to the attempt made by Blackstone, m his 
famous Commentaries, written now nearly two hundred 
years ago, to define the essential nature of a crime. Black- 
stone is speaking of the capacity to commit a crime ; and 
he attributes the incapacity which English Law recognizes 
in certain cases as due to this single consideration, “ the 
want or defect of will.” And, a few lines later, he states 
that “ to constitute a crime against human laws, there 
must be, first, a vitious will ; and, secondly, an unlawful 
act consequent on such vitious will.” 

Now Blackstone was not a clear thinker (he speaks, for 
ex^ple, in the same passage, of an ‘ involuntary act,’ 
wffich is a contradiction in terms) ; but he reflected very 
faithfully the most influential legal thinking of his day. 
And it is quite ceirtain that, for a long time, English Law 
climg to the view that every crime involved moral guilt of 
a substantial kind. Criminal Law at first dealt only with 
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offences which were tnala per se, not with offences which 
were merely mala quia prohibita. This view is expressed 
in the adopted maxim : Hand reus nisi mens sit rea ; and 
the doctrine of the mens rea has left definite though not 
very consistent traces in modern Criminal Law. At the 
same time, the immense increase in modern law of petty 
police offences involving no serious moral guilt has altered 
profoundly the scope of the doctrine of the mens rea, and 
has, indeed, given it quite a new meaning. Let us con- 
sider for a little how far a mental element is necessary 
to constitute a crime in modern English Law. 

Crimes consist either of acts or omissions. For many 
centuries English Criminal Law, like all primitive systems, 
concerned itself mainly, if not exclusively, with the former. 
The earliest crimes known to it were murder, arson, rape, 
robbery, child-stealing, burglary, and the like ,• not merely 
acts, but acts which can hardly be committed thought- 
lessly, in a moment of abstraction. Moreover, like all 
acts, they implied an intention, i.e. an anticipation of 
certain consequences, and a belief or desire that the acts 
in question would, or should, produce them. As these 
consequences were all flagrantly evil, the special form of 
intention necessary to produce them came to be called 
‘ malice ’ or wickedness ; and an accusation of ‘ malice ’ 
was to be found in every criminal indictment. Perhaps it 
was put there rather to prejudice the jury against the 
accused, than with any definite idea of a specific legal 
doctrine. Nevertheless, it undoubtedly strengthened the 
theory that, to incur liability for a crime, the accused must 
have been guilty of some state of mind called ‘ malice.* 
This view was explicitly adopted by Chief Justice Kenyon 
in the year 1798, when he refused to disturb the verdict 
of a jury for damages against the creditors of a bankrupt 
who had seized his goods on the plea that their debtor 
had committed an act of banla-uptcy by shutting up his 
house and going to London. The short passage is worth 
quoting, for more than one reason. “ Bankruptcy is 
considered as a crime,” said his lordship ; and the 
bankrupt in the old laws is called an offender. But it 
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is a principle of natural justice, and of our law, that 
actus non facit reum nisi mens sii rea." As a matter of 
fact, the poor man had gone to collect some debts which 
were due to him, in order to satisfy his own creditors. 
He had clearly intended to go to London ; but he had 
not intended to defeat his creditors thereby. This case 
will, perhaps, give us the key to the solution of our diffi- 
cult question: How far is intention necessary to the 
commission of a crime ? 

The answer to the question is to be found in the very 
interesting case of Tolson, decided in the year 1889, by 
a majority of nine judges to six, Mrs. Tolson honestly 
and reasonably believed her husband to have been drowned 
on a voyage to America. After six years she married 
again. Twelve months later her husband reappeared ; 
and she was indicted for bigamy under a statute which 
described bigamy as (in effect) the contracting of a second 
marriage during the lifetime of the ‘ former ’ husband or 
wife, and went on expressly to exempt the person who 
married without having had any news of his or her absent 
spouse for seven years continually. This last exemption 
was the great difficulty in the case ; for it looked as 
though the legislature had anticipated the defence of 
ignorance, and provided that it should not prevail until 
after a lapse of seven years. Nevertheless, the Court, in 
spite of the express words of the statute, quashed the 
accused’s conviction, on the ground* that she had no 
guilty intention. As Mr. Justice Cave said : “ At Com- 
mon Law, an honest and reasonable belief in the existence 
of circumstances, which, if true, would make the act for 
which the prisoner is indicted an innocent (i.e. morally 
innocent) act, has always been held to be a good defence.” 
This distinguishes Mrs. Tolson’s case from one decided 
fourteen years before, in which an overwhelming majority 
of a similar Court, despite the powerful dissenting judg- 
ment of one of their number, had decided that a 
who was indicted under a statute which made it a criminal 
offence to take away an unmarried girl under the age of 
sixteen from the possession of her father, was guilty ; 
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though in fact he reasonably believed the girl to be (as 
she asserted herself to be) over sixteen. In any case, 
the accused knew that he was- doing something immoral. 
These two cases appear to explain the meaning of the 
phrase mens rea^ and to show that if, owing to mistake or 
incapacity of mind, an accused person believes the facts 
to be such that his act is not only not unlawful, but also 
morally innocent, he is entitled to be acquitted. The 
only two reservations on this doctrine necessary are (i) 
that a statute may, of course, make it clear that nothing 
but its literal words is to be followed, and that a per- 
fectly undesigned and morally innocent breach of it will 
justify conviction, and (ii) that no mistake arising from 
ignorance of the law is any excuse. For example, where 
a man who had obtained a decree nisi for divorce against 
his wife, married again before it was made absolute, he 
was held guilty of bigamy ; though he honestly believed 
himself entitled to re-marry. 

The position is more difficult when we consider the 
question of criminal negligence, i.e., not an act, but the 
omission to do an act, the duty to do which is imposed 
by the Criminal Law. Such cases are rare ; most of the 
so-called cases of criminal negligence being cases of acts 
in which the accused pleaded, in effect, no mens rea^ but 
was defeated on the ground that he omitted to take 
reasonable precautions to avoid evil results. Here again, 
the association of the plea with such results naturally 
gives rise to the idea that ‘ negligence ’ is an immoral 
state of mind. But if the accused is charged purely and 
simply with the omission of a duty, is it a defence to say 
that he had no guilty mind ? Probably yes ; unless the 
offence is statutory, and the words of the statute are 
so rigid, that no escape is possible. Thus, suppose a 
woman to be indicted for causing the death of her child 
by neglecting to provide it with food, and it was proved 
that she had, as she honestly and reasonably believed, 
made arrangements for its care, it would hardly be pos- 
sible that she could be convicted of manslaughter, far 
less of murder. This view is confirmed by the fact that, 
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in the comparatively few statutes creating offences for 
criminal omissions, these are nearly always described as 

wilful ” ; while the decisions on common law charges, 
though not entirely consistent, seem to show that a 
conviction for a criminal omission is only justified where 
the accused has been guilty of, at the least, gross care- 
lessness. 

We may now apply the conclusions at which we have 
arrived to the special cases of alleged incapacity to commit 
crimes owing to absence of mens rea. We have already 
considered the cases of infants and what may be called 
‘ general ’ lunatics. We have now to deal with cases of 
special mental defect, drunkenness, duress, and the 
peculiar case of the corporation, or legal person. 

(i) Menial defect — ^Though a person may not be so 
generally defective in mental power as to warrant his 
being treated as a lunatic, he may yet suffer from isolated 
mental delusions which affect his position in Criminal 
Law. The leading authority on the subject is that of 
McNaghten, who, in 1843, shot at and killed Mr. Drum- 
mond, the Prime Minister’s secretary, in the belief, as the 
jury found, that he (Drummond) was the Prime Minister 
and that he (McNaghten) had a divine mission to kill the 
Prime Minister, In one of the very few extra-judicial 
opinions of the judges recorded in the books, Mr. Justice 
Maule and Chief Justice Tindal (who delivered the opinion 
of himself and the rest of the judges), laid it down, in 
answers to questions proposed to them by the House of 
Lords, that a person accused of crime could not be acquitted 
on the ground of insanity, unless his delusion were proved 
to be such that it prevented him knowing the nature 
of the act which he did ; or, if he did know it, that he 
did not know that what he was doing was wrong. It 
may well be doubted whether, at the present day, a 
person putting forward such a defence as McNaghten’s 
would be acquitted ; but the principle adopted in the 
opinions of the judges in that case appears to be still 
good law. 

(ii) Drunkenness^ — The analogy between drunkenness 



GENERAL PRINCIPLES 


197 


and mental delusions is so obvious, that it is natural to 
consider it next. But there is one important difference 
between the two which profoundly affects the question 
of guilt, viz. that drunkenness is (in the great majority of 
cases) produced by the accused’s own conduct which, if it 
is not actually illegal, is at least immoral. Primd facie^ 
therefore, there is evidence of wrong-doing in his case ; 
and it would appear to be a sound principle, that a man 
should not be allowed to plead his own wrong-doing as a 
defence, though it may weU disprove a particular inten- 
tion necessary to constitute a given crime. Thus, while 
it would appear to be a good defence to a prosecution for 
assault with intent to rob, that the accused was so drunk 
that he thought his blows, inflicted with a hatchet, were 
aimed at a lamp post, not a human being, yet there would 
appear to be no reason for acquitting him of assault, or 
of murder, if death resulted to his victim. Notwithstand- 
ing, the public in 1909 was startled to learn that it had 
been laid down by the Court of Criminal Appeal, that a 
prisoner may be acquitted of murder, on the ground that 
he was too drunk to know that what he was doing was 
dangerous to human life. This doctrine was, however, 
modified by the highest tribunal in 1920, when the House 
of Lords, in Beard* s case, restricted it to the cases in which 
a specific intention, in addition to the guilty attitude of 
mind, is required to constitute the crime, and the existence 
of the specific intention is inconsistent with the accused’s 
state of mind. 

(iii) Duress . — Duress, or constraint, may be of two 
kinds, physical and mental. The fact that a person 
accused of crime was physically compelled to do it by 
superior force is, of course, a complete defence to the 
charge. If A’s hand is violently seized by B, a man of 
superior strength, a revolver fitted into it, and A’s fingers 
compelled to fire a shot which kills C, A is not guilty of 
the murder of C. In fact, the shooting is not his act. 
But the cases of mental constraint are more difficult. If 
two shipwrecked men are clinging to a spar which will, 
manifestly, only support one, is either of them excused 
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of murder if he pushes the other off into the sea and thus 
causes his death by drowning ? Authorities differ. On 
the one hand it is urged that a person is justified in doing 
any act to save his own life, unless it has been jeopardised 
by his own illegal act. But this is a dangerous doctrine, 
and has been repudiated by the only reported decision 
on the point in recent years, the Mignonette case, in which 
shipwrecked sailors were alleged to have killed a com- 
panion and eaten his flesh to save themselves from death 
by starvation. A Court of five judges pronounced the 
accused guilty of murder. The difference between such 
an excuse, and true self-defence, is obvious. In the 
latter case, the victim was the first aggressor ; in the 
former he is an innocent person. On the other hand, 
where the crime which the accused has been constrained 
to do is comparatively venial, and reparation can be made 
for it, it seems difficult to deny that a man may save his 
life by committing it. If a revolver is held at a man’s 
head, and he is told that unless he forges A’s name to a 
cheque he will be shot dead, and he reasonably believes 
that the threat will be executed, it seems difficult to think 
that he could be convicted of forgery. 

One definite instance of coercion is clearly admitted by 
the law as a good defence. Till recently, it was an irre- 
buttable presumption that a woman who committed one 
of certain classes of crimes in the presence of her husband 
was acting under his coercion ; and she was entitled to 
be acquitted. By the Criminal Justice Act, 1925, this 
presumption is abolished ; but it is a good defence for the 
woman, except in a case of treason or murder, to prove 
^ that she was, in fact, coerced by her husband, in whose 
presence the crime was committed. 

(iv) Corporations. — Finally, there comes the very difficult 
question of the criminal responsibility of the juristic person. 
Where the offence alleged involves no mental element 
beyond the mere intention to do the prohibited act, there 
seems to be no reason why a corporation should not be 
convicted of it, e.g. where it consists of exposing for sale 
provisions unfit for human consumption. Such convic- 
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tlons have, In fact, been made. But, where the offence 
involves mens rea^ it is difficult to see how a corporation 
can be convicted, though it has been suggested that it 
might be made criminally liable for the acts of its servants 
or agents. But this latter suggestion, again, is quite 
inconsistent with the personal and punitive character of 
Criminal Law. Again, a corporation can, no doubt, be 
fined ; but it can hardly be hanged or put in prison. On 
the other hand, a corporation (at any rate a corporation 
aggregate) can only act through agents ; and these agents, 
whether controlling persons like councillors and directors, 
or mere servants of the corporation, are, of course, crimin- 
ally liable for the acts in which they engage, and can be 
physically punished. Those who are inclined to pursue 
further the very interesting questions raised by this subject, 
should study the proceedings in the Poplar Borough Council 
Case, decided in 1921, though that was only technically 
a criminal case. 


Degrees of Criminality 

Closely associated with the doctrine of mens rea^ is the 
fact that the Criminal Law recognizes degrees of crimin- 
ality. Partakers in a crime may be either principals or 
accessories ; and principals may be either in the first or 
the second degree, while accessories may be either before 
or after the fact. But these distinctions are largely 
academic. A principal in the first degree is the person 
who actually did the criminal act or was guilty of the 
criminal omission, either with his own hand or through an 
innocent agent, e.g. a child. A principal in the second 
degree is a person who, without actually taking part, is 
present at the commission of a crime, and encourages and 
assists in preparation for it, e.g. a man who entices away 
a dog left to guard a house whilst his confederate robs it. 
An accessory before the fact is one who, without being 
present at its commission, advises or procures it to be done, 
and does not countermand it before it is done. All three 
are liable to the full penalty for the crime* An accessory 
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after the fact to a felony (in treasons and misdemeanours 
all are principals) is one who relieves, comforts, and assists 
or permits the escape of, the felon. Such accessories after 
the fact are, in murder cases, liable to penal servitude for 
life, in other cases to two years’ imprisonment ; and they 
may be convicted even though the principal has not been 
brought to trial. But again a woman cannot be convicted 
of being an accessory after the fact, merely for concealing 
her husband or aiding his escape. All accessories after 
the fact are guilty of felony. 

Besides gradations of criminality, English Criminal Law 
recognizes gradations of crime. The nature of the full 
crimes recognized by it will be the subject of future chap- 
ters. Here we may say a word about the minor gradations 
of attempts, incitements, and conspiracies to commit crimes. 

An attempt to commit a crime is a commencement of a 
series of acts which, if carried to their natural conclusion, 
would result in the commission of the crime. Clearly an 
attempt implies an intention — it may, in fact, be said to 
be intention in action. In theory, therefore, it is clear, 
that any overt act of preparation committed after the 
intention to commit the full crime has been formed, and 
tending towards commission of it, is an attempt to commit 
it ; at any rate when the connection between that act and 
a commission of the crime is clear. The fact that an 
attempt is frustrated does not, of course, prevent it being 
an attempt ; but it has been ingeniously argued, and some- 
times held, that an attempt which could not possibly have 
succeeded, is not a criminal attempt. For example, it was 
once held that a person could not be convicted of attempting 
to steal from an empty pocket. But that decision has been 
overruled. The sound principle appears to be that, if the 
accused has done anything to qualify himself for the full 
crime, on the facts as he believed them to be, then, the mere 
fact that, owing to circumstances over which he had no 
control, his attempt proved impossible of fulfilment, should 
be no excuse. It has even been laid down that, though the 
accused abandoned his attempt in time to avoid the 
commission of the full crime, he could be convicted of an 
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attempt to commit it, as where the accused lit a match to 
set fire to a haystack, but, observing that he was watched, 
blew it out before applying it to the stack. There would 
appear to be no doubt that an attempt can take the form 
of an omission as well as an act, e.g. an attempt to commit 
suicide by abstaining from food. 

Many attempts are treated as full crimes, in the sense 
that special punishments are awarded in respect of them by 
the Criminal Law. When this is not the case, an attempt 
to commit a crime is a misdemeanour at the Common Law. 

Any incitement to commit a crime is also a common law 
misdemeanour. An incitement may, of course, take many 
forms ; but it is distinguishable from accession before the 
fact, and from attempt, in that the inciter takes no physical 
part in the preparation for the crime. But in truth, as was 
said by more than one of the judges in the leading case 
on the subject, an incitement or solicitation is an act, and, 
therefore, hardly to be distinguished from an attempt. The 
difference appears to be that, as it must always involve the 
intervention of an intermediary, who may resist the incite- 
ment, it is less likely than an attempt, in the ordinary sense 
of the word, to result in the commission of the full crime. 

A conspiracy to commit a crime is in itself a crime ; and it 
is a misdemeanour unless dire^ctly made a felony by statute, 
whether the crime contemplated is actually committed or 
not. It is even said that the agreement to commit an act 
which, though not in itself criminal, is admittedly immoral, 
is a criminal conspiracy ; though the accused could not 
be punished for the act contemplated. The familiar 
example given is the case of a conspiracy to seduce a 
woman ; and there appears to be no doubt that it is correct. 

A conspiracy cannot be committed by one individual. It 
is an agreement between two or more persons to achieve a 
common purpose by joint action. 

Classifications of Crimes 

Finally, the Criminal Law adopts certain classifications 
of crimes, which are of some practical importance. We 
may refer to three of them 
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Crimes are classed as treasons, felonies, and mis- 
demeanours. This is a historical classification, which was 
at one time of overwhelming importance, but has now lost 
much of its weight. Putting aside treason, which has 
already been dealt with, we may say that felonies were 
those crimes a conviction for which, before 1870, involved 
the forfeiture of the convict’s property, and, until the 
beginning of the nineteenth century, involved also his 
capital punishment, except in the rare cases when a 
statute expressly provided otherwise. All other crimes 
are misdemeanours. 

Despite the removal of the chief features which formerly 
distinguished felonies from misdemeanours, there remain 
some of considerable importance. Thus, for example, 
conviction for felony incapacitates the convict from 
holding many public offices, and deprives him of many 
public emoluments ; the Court may, on the application 
of any person aggrieved by the felony, award compensation 
to such person, up to £100, out of the convict’s property ; 
the clauses of the Forfeitme Act which confiscate a convict’s 
property apply only to persons convicted of treason or 
felony ; gradations of criminality are, as we have seen, 
recognized only in felonies ; persons committing or pre- 
paring to commit felonies may be arrested by private 
persons without warrant ; bail may be refused by the 
examining magistrates to a person accused of felony ; if 
a civil action is brought against a person for a tort which 
is also a felony, the Crown may, as we have seen, stay the 
action till the question of criminal liability is settled ; 
peers accused of felony are entitled to be tried by their 
fellow-peers ; peremptory (i.e. unexplained) challenges of 
jurors are only possible in prosecutions for felony ; the 
provision of the Habeas Corpus Act, previously referred to, 
guaranteeing the accused a speedy trial, only applies to 
persons accused of treason or felony. 

A second classification of crimes is purely procedural ; 
and we have already explained it. It is the classification 
into indictable offences and offences punishable on sum- 
mary conviction. This classification has largely super- 
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seded the older classification into felonies and mis- 
demeanours ; but we have already dealt with it sufficiently. 

The third and last classification of crimes familiar to 
students of English Criminal Law is based on the immediate 
objects of those who commit them. Thus we have crimes 
against bodily security, crimes against property, crimes 
against religion and morality, crimes against the reputation. 
Crimes against the State and Public Order have already 
been dealt with. The other four classes must now be 
treated separately. 
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CHAPTER XIV 

CRBIES AGAINST BODILY SECURITY 

Of these by far the most important is Homicide, or causing 
the death of a human being.' 

Not all homicides are, of course, unlawful. The execu- 
tioner who carries out a death sentence lawfully pro- 
nounced, the surgeon who, in the careful and skilful per- 
formance of a dangerous but necessary operation, causes 
death, are but performing their duty. The driver of an 
express train who kills a careless or unlucky pedestrian 
who has strayed on to the railway line at night, is by all 
legal and moral standards guiltless. The death is, in 
the popular, if not in the scientific sense, ‘ accidental.’ 
The constable or the private citizen who, in the exercise 
of his undoubted duty of preventing the commission of a 
felony, or in self-defence, takes the life of a human being, 
commits justiliable homicide. A man, overcome by 
sudden passion at the sight of some grievous wrong being 
done to his honour, who assaults and kills the wrong-doer, 
is, in certain very rare cases, held to be excused rather than 
justified ; but the excuse will only reduce the offence from 
murder to manslaughter. 

All these kinds of homicide, however, even where 
guiltless, yet raise a case for enquiry, and are, as a fact, 
dealt with by what is known as a coroner’s inquest, a very 
ancient institution, dating at least from the thirteenth 
century. Whenever a sudden or mysterious death occurs, 
it is the duty of the coroner (a local government official 
of a county or borough) to hold an inquest, usually with 
a jury of not less than seven and not more than eleven 
good and lawful men, as to the circumstances of the 
death. No one is accused by the inquest ; and no one who 
is not summoned as a witness or juror need attend unless 
he pleases. Coroners’ inquests quite frequently result 
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in verdicts of ‘ Accidental Death,’ ' Death from Natural 
Causes,’ and the like. But it is open to the jury to return 
a verdict of culpable homicide against any person whom 
they choose to name ; and if they do, that person will be 
taken into custody, and can, in theory, be sent for trial 
on this verdict. It is now, however, usual for him to be 
taken before a magistrate in the ordinary way, for the 
preliminary examination of the charge. If the magistrate 
decides to commit, the accused goes for trial on the com- 
mittal. If he decides that there is no case for committal, 
it is not usual for the verdict of the coroner’s jury to be 
enforced; and, by a recent statute, if magisterial proceedings 
are taken against a suspected person pending the inquest, 
the latter is adjourned until they are concluded. 

Culpable homicide is of two kinds : Murder and Man- 
slaughter. 

Murder, the most serious crime (after High Treason) 
known to English Law, is defined as ‘ wilful homicide with 
malice aforethought ’ ; but this definition, which is not 
statutory, though helpful, requires some explanation, if 
the true legal nature of murder is to be understood. 

It is, perhaps, necessary to premise, that murder may 
be committed without any direct contact between the 
murderer and his victim, and even without the exercise 
of force. The man who sends poisoned chocolates by 
post, intending them to be eaten by the recipient, the 
man who induces another to go up a staircase knowing 
that it ends in an unguarded space over a precipice or 
river, is guilty of murder if his plot succeeds. 

In these cases there is, of course, deliberate intention 
to cause the victim’s death. But recklessness so gross as 
to be practically indistinguishable from intention is equally 
adequate to convict of murder ; as, for example, if a 
man were to fire a machine gun at a crowd, reckless 
whether he killed any one or not, and death ensued. And 
so, but for the extraordinary timidity or favour shown 
by the Courts to motorists, would be the result, if a motorist 
recklessly, in his desire for speed, dashed into a crowded 
street regardless of the safety of pedestrians. 

E L 8 
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Thirdly, it will already have appeared, that, though 
intention to cause, or reckless indifference to, the death 
of a human being is sufficient evidence of ‘ malice ’ to 
constitute murder, it is, of course, entirely unimportant, 
for legal purposes, that the actual victim of the accused’s 
act is not the victim destined by him. If A and B are 
walking together and C fires at A, intending to kill him, 
but in fact kills B, his (C’s) dearest friend, C is none the 
less guilty of the murder of B. 

We may go a step further, and say that, even in cases 
where the accused did not contemplate, or recklessly dis- 
regard, the possibility of homicide following on his act, 
he may yet be guilty of murder if it does so. If the 
accused obstructs a person whom he knows to be an 
officer of justice in the execution of his duty, e.g. by 
attempting to rescue a prisoner whom the officer is con- 
veying to jail, and death ensues to anybody in conse- 
quence, the offence is murder. The same rule is said to 
apply to any case of attempted felony, in which the 
accused’s act results in homicide, e.g. if a man, intending 
to inflict grievous bodily harm upon another man, or to 
commit a rape upon a woman, causes his or her death 
through fright or injury. Here, though there was no 
intention to cause death, there is evidence of ‘ malice 
aforethought,’ which is sufficient to make the offence 
murder. 

By a curious survival of very ancient rule, there can- 
not be a conviction of murder if the person attacked 
lives for a year and a day after the commission of the 
injury which caused his death. At one time, also, there 
was a tradition that a person could not be prosecuted for 
the murder of a person whose body could not be found. 
No doubt it would be very awkward if, after B had been 
hanged for the murder of A, A appeared in public, alive 
and well. But it appears now to be settled, by a recent 
decision of the Court of Criminal Appeal, that, if the 
absence of the body of the victim can be accounted for by 
satisfactory evidence, an accused person can be tried and 
convicted of murder. 
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One of the most serious features of a conviction of 
murder is, that it must usually be followed by a sentence 
of death ; the judge having no discretion. But sentence 
of death cannot be pronounced upon a woman found by the 
jury to be pregnant, or a person under the age of eighteen. 
It is true, of course, that, by the exercise of the royal prero- 
gative of mercy, the capital sentence may be, and in fact is, 
not infrequently modified ; but there are some cases in 
which public opinion is shocked by the mere pronouncement 
of the death penalty. A conspicuous example is that in 
which, in a fit of mental distress, a mother destroys her 
newly-born infant, without being actually so far insane as 
to justify a defence on that ground. After being the 
subject of judicial and other protest for a century, this 
offence has now been converted into the non-capital 
offence of Infanticide. A still newer offence of a similar 
character is Child Destruction, or the wilful causing, 
without justification, of the death of a child not yet bom, 
but capable of being born alive. Both these new crimes 
are made felonies ; but Child Destruction cannot rank as 
Manslaughter, which implies the termination of an inde- 
pendent life, and, apparently, Infanticide is not so ranked. 

Manslaughter may be defined as culpable homicide 
without any of those features which, as we have seen, are 
held to be evidence (natural or artificial) of ‘ malice 
aforethought,’ Thus, for example, if by unlawful (but 
not felonious) conduct, A causes the death of B, having 
no desire to cause B’s death, A has been guilty of man- 
slaughter, not murder ; and, a fortiori, if, again without 
any contemplation of the death of B or any one else, 
A causes B’s death by an act which, though careless, 
is not unlawful. We have seen also that a charge of 
murder may be reduced to manslaughter by proof of 
provocation or insult calculated to deprive the accused 
of control over his actions. When death occurs in the 
course of a sport or game, and there is no evidence of 
foul play or irregularity, the homicide is not regarded 
as wdlful, and so is not unlawful ; but if the sport itself 
is unlawful, e.g. prize-fighting, or there is evidence of 
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foul play (though not with any intention of causing death), 
a death occurring therein will give rise to a charge of 
manslaughter. Apparently, no evidence of recklessness 
on the part of a motorist will be held to justify a charge 
more serious than that of manslaughter. There is prob- 
ably no serious crime in which the range of punishment 
is greater than in the case of manslaughter, varying as 
it does from penal servitude for life to the mere imposi- 
tion of a fine. 

Another point in which manslaughter differs from 
murder is the fact that a mere attempt to commit murder 
is itself a felony punishable by penal servitude for life ; 
while there can be no attempt to commit manslaughter, 
which, as we have seen, implies the non-existence of that 
‘ malice aforethought ’ which is an essential part of every 
attempt. 

Perhaps the most common of all crimes against bodily 
security is the offence of Assault, which may vary from 
a most serious to a trifling and merely technical offence. 
In the popular view, assault involves actual contact of 
the body of the prosecutor either directly with the body 
of the accused, or with an instrument used by him. But 
this is not the law. The essence of assault is ‘ putting 
in fear,’ not bodily suffering ; literally, as its name implies, 
it is a ‘ leaping at ’ (ad-salire). Thus, any motion of the 
accused’s body which would lead a reasonably self-con- 
trolled person to apprehend an attack, is an assault ; if 
the attack follows, it is also a battery. By an extension 
of this idea, false imprisonment is regarded as an assault, 
even though no actual violence be used to the body of 
the prosecutor, e.g. where the accused merely turns the 
key of a door in the room in which the prosecutor is sitting. 

Trivial, or, as they are called, ‘ conunon ’ assaults, are 
summarily punishable by proceedings before magistrates, 
and are usually visited with a fine or short imprisonment, 
or both, according to the circumstances of the case. 
Moreover, a common assault has this remarkable legal 
peculiarity that, though it, normally, gives rise to a civil 
action as well as a criminal prosecution, yet the niagis- 
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trates before whom the prosecution is tried may, if they 
please, convict the accused and inflict on him fine or 
imprisonment, but may at the same time give him a 
certificate to the effect that they consider the assault to 
have been justified, or so trifling as not to merit further 
punishment ; and this certificate will, when the sentence 
has been served, be a complete bar to all further pro- 
ceedings, civil or criminal, for the same cause. A similar 
result will follow if the magistrates consider the assault 
not to have been proved, or so trifling as not to merit 
punishment, and give a certificate ^accordingly. 

But of course there are many kinds of assaults of a 
much more serious nature, either because they inflict 
grievous harm, or because they amount to attempts to 
commit still more serious crimes. It is not possible to 
give an exhaustive list of such assaults ; but they include 
malicious wounding or other assaults causing actual 
bodily harm, assaults on peace-officers in the execution 
of their duty, indecent assaults, garrotting with intent to 
commit an indictable offence, assaults with intent to 
commit grievous bodily harm, and with intent, generally, 
to commit a felony. Some of these assaults are in them- 
selves felonies ; some are only misdemeanours. But 
nearly all of them are indictable offences, and involve heavy 
punishment, ranging from ten years’ penal servitude to 
one year’s imprisonment with hard labour. 

Peculiarly atrocious forms of assault are rape and 
kindred offences against women and children. These are 
not merely anti-social offences of the worst kind, but, 
being effected by force, faU properly under the head of 
offences against bodily security. Generally speaking, the 
consent of the victim is a complete defence to a prosecu- 
tion for a crime of this kind ; for it is of the essence of 
all forms of assault, that they are against the will of the 
person alleged to have been assaulted. But in the case 
of such offences against children too young to understand 
the nature of the injury intended to be inflicted, the law 
has long recognized the necessity of ignoring the defence 
of consent. And now, by the effect of the Criminal Law 
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Amendment Acts, any carnal connection, accomplished 
or attempted, between a man and a girl under the age of 
sixteen, is a misdemeanour in the man, punishable with 
two years’ imprisonment and hard labour, while, if the 
girl is below thirteen, the completed offence amounts to 
rape, and is punishable accordingly, i.e. with penal servi- 
tude for life. The consent of the girl in any of these 
cases is immaterial ; but, in the case of a girl over thirteen 
but under sixteen, where the accused is himself not above 
twenty-three years of age, a defence that he believed with 
reasonable cause the girl to be over sixteen wiU, if believed, 
be a ground for acquittal on the first occasion of such a 
charge being made against him, if in fact the girl consented 
to the act. 

There are also difficult cases in which the consent of 
an adult woman has been obtained by trickery, or the 
act has been committed while the woman has not been 
in a condition to resist. Though the earlier cases are not 
entirely consistent with one another, it seems now to be 
fairly clear, that if a man has connection with a woman 
whilst she is unconscious (whether through illness or 
drunkenness or only sleep), or by personating her husband, 
or under pretence of performing some other operation, 
he is guilty of rape, and punishable accordingly. 

Closely allied to the crimes which we have just con- 
sidered is the offence of abduction, or taking or decoying 
children from the custody of their parents or lawful 
guardians. Generally speaking, this definition applies to 
all cases of children under fourteen, whatever be the 
ultimate object of the act. It is quite sufficient that the 
accused enticed the child (or d fortiori carried it off) from 
lawful custody, or harboured it, knowing it to have been 
so dealt with ; the intent being to deprive the lawful 
custodian of his possession of the child. In the case of 
unmarried girls under sixteen, it is a statutory mis- 
demeanour to take them or cause them to be taken out 
of the guardianship of their parents or lawful custodians ; 
but here it seems to be necessary to prove an actual 
knowledge on the part of the accused that the girl was 
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under lawful care or charge. In the case of unmarried 
girls under eighteen, where the abduction is for the pur- 
poses of prostitution, the offence is a misdemeanour 
punishable with two years’ imprisonment with hard labour ; 
but the effectiveness of the statute is somewhat marred 
by the provision, that if the accused can persuade the 
jury that he or she believed the girl to be of the age of 
eighteen or over, that will be an answer to the charge. 

It will be observed that, in all these cases of abduction, 
the consent of the person abducted is quite immaterial. 
The offence is, in form, not committed against her, but 
against her parents or guardians. But another provision 
of the Criminal Law Amendment Act, 1885, is aimed at 
a particularly cruel form of false imprisonment committed 
against a woman who is detained in a house of ill-fame, 
or in any place for purposes of prostitution, whether by 
direct force or by indirect means, such as withhcdding her 
clothes. Such an offence is punishable with two years’ im- 
prisonment with hard labour. A similar punishment may 
be inflicted on any one who takes part in sending a child or 
young person out of the United Kingdom for the purpose of 
taking part in public performances for profit, except under 
the license of a police magistrate. It is impossible here to 
enumerate all the offences against children (many of them, 
alas ! committed by their parents) which are punished by 
the law ; but any one who is interested in the subject will 
find a study of the Children Act, 1908, and the Children 
and Young Persons Act, 1933, instructive. 

It must not, however, be supposed that bodily security 
can only be affected by offences which imply an applica- 
tion of force. There may be insidious attacks in which 
no force at all is used ; and, in some cases, the concurrence 
of the victim may render the use of force unnecessary to 
the perpetration of the crime. 

Of the former class we may note the very serious offence 
of attempting the life or health of another by the admini- 
stration of POISONOUS or DANGEROUS DRUGS. This is, as 
we have seen, if the death of the victim follows, no less 
than murder. But, even if it does not, it is a felony 
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punishable with ten years’ penal servitude ; and if it is 
done to a woman with the intent to procure abortion, 
the penalty may be penal servitude for life. In the last 
case, if the woman knowingly consents to the administra- 
tion, she also is guilty of the offence; whilst the per- 
formance of any mechanical operation by the use of an 
instrument or any other means, with a similar object, is 
an offence similarly punishable, both in the person who 
performs it and the person who submits. 

The only other two offences against bodily security 
which we can spare space to deal with are the closely 
connected offences of piracy and slave-trading. Not only 
are (or were) they frequently found in conjunction ; but 
they have this similarity, that they are both offences, 
not only against English but against International Law. 
Leaving, aside their latter aspect, as being beyond our 
province, ^we may deal shortly with them as offences 
against English Law, punishable in English Courts of 
Justice. 

Piracy is said to consist of taking a ship on the high 
seas out of control of those lawfully entitled to it with intent 
to carry away ship or contents in manner which would 
have amounted to robbery if done on land. By the 
English Piracy Act of 1837, any person who, with this 
object, or immediately after achieving this object, assaults, 
wounds, or does any other act whereby the life of any person 
on board such ship may be endangered, will be guilty of 
a capital felony, and, on conviction, must be sentenced 
to death. There are various other forms of piracy created 
by statute, such as hostilities at sea by natural-bom or 
denizen subjects of the King against British subjects 
in time of war under hostile commission, adherence on 
the sea during time of war to the King’s enemies, boarding 
merchant-ships and throwing their cargoes overboard, 
yielding one’s ship to pirates, trading with them, or fitting 
out ships for them. These statutory piracies are felonies 
punishable with penal servitude for life ; while the minor 
offence of not resisting a piratical attack when carrying 
guns or arms is a misdemeanour in the case of the merchant 
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marine, punishable on conviction with six months’ im- 
prisonment. 

The various acts which constitute the offence of Slave- 
trading are enumerated in the Slave Trade Act, 1824 , and 
include many indirect, as well as all cases of direct, partici- 
pation in the traffic in slaves. The punishment for slave- 
trading is penal servitude for fourteen years, or imprison- 
ment with hard labour for five. It is, however, not quite 
certain that it can be inflicted by an English Court on any 
one but a British subject, for an offence committed outside 
the dominions of the Crown. Where the offence is com- 
mitted with violence upon the person of the slave or with 
a view to carry into slavery, it amounts to piratical slave - 
trading, and is punishable with penal servitude for life. 

A complete summary of the law dealing with criminal 
offences against bodily security would, of course, have to 
give some account of the almost innumerable provisions 
of statutes like the Public Health Acts and the Factory 
and Workshops Acts, the enforcement of which forms so 
considerable a part of the work of the courts of summary 
jurisdiction. These rapidly growing parts of the Criminal 
Law may in time even render it necessary to revise the 
accepted classifications of English Law, so as to provide 
for new branches known as Administrative Law and 
Industrial Law. At present, they are usually treated as 
sub-divisions of the accepted categories ; and an attempt 
to give any systematic account of them in detail would be 
quite beyond the scope of a work like the present. It 
may, however, just be pointed out, that many of the 
provisions, especially of the Factory and Workshops Acts, 
may be regarded as precautionary measures against the 
commission of crimes more serious than those minor 
offences which they directly prohibit. Thus, for example, 
a factory-owner who contravenes one of the provisions 
of the Factory Acts regarding the fencing of machinery, 
may, if no disaster happens, merely be liable to a fine. 
But if, through his neglect, death or serious injury follows, 
he may find himself charged with manslaughter or causing 
grievous bo^dily harm. 



CHAPTER XV 

CEIMES AGAINST PROPERTY 

FoLLGv^aNG the precedent of the last chapter, we may 
begin with the more serious crimes directed against 
property, and deal afterwards with the less serious. 

Arson is one of the very oldest crimes known to English 
Law ; its frequency probably being caused partly by the 
inflammable character of early English building materials, 
and partly by the childish delight in a blaze which is 
characteristic of primitive peoples. The absence of any 
system of fire-insurance in those days naturally made 
the offence extremely serious. 

By the Common Law, summarized by Coke, arson was 
the voluntary and malicious burning of the mansion, house 
or curtilage of another. But, soon after Coke’s day, 
statutes were passed which gradually extended the scope 
of the offence to all other buildings, and even to mines and 
ships. Another important development was the inclusion 
of firing the accused’s own building with fraudulent intent. 
This extension naturally followed upon the introduction 
of the system of insurance against fire, which took root 
in the eighteenth century. The law is now summarized in 
the early sections of the Malicious Damage Act of 1861 , 
slightly amended by subsequent statutes, which, though 
avoiding the use of the word ‘ arson,’ treats as felonies, 
punishable with various terms of penal servitude or im- 
prisonment, unlawful and malicious setting fire to various 
kinds of buildings, including the burning of an offender’s 
own private building with intent to injure or defraud 
any person. 

Wilful and malicious destruction, by fire or otherwise, of 
any ship of the Royal Navy, the royal dockyards, arsenals, 
magazines, rope-yards, victualling offices, or other naval 
buildings, or any timber or stores therein, or of any military 
or naval victualling or ammunition stores, is a capital 

2U 
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offence, and must, on conviction thereof under the Dock- 
yards etc., Protection Act, 1772, be visited with a sentence 
of death. The Explosive Substances Act of 1883 deals 
with various classes of acts done to the public danger in 
handling, storing, and exploding explosive substances. 
The difficulty is, that the Act does not define ‘ explosive 
substances ’ except by saying that they shall be deemed 
to include materials for making explosive substances, 
which does not appear to help very much. 

Burglary {ham-socn) is another very ancient crime at 
the Common Law, now dealt with by the Larceny Act, 
1916. It is of a highly technical character, and consists 
of breaking into another’s dwelling-house, or buildings 
directly communicating therewith, with intent to commit, 
or of breaking out having committed, a felony therein, 
between the hours of 9 p.m. and 6 a.m., Greenwich mean 
time. Burglary is, of course, a felony ; and it is punish- 
able with penal servitude for life. House-breaking, a less 
serious offence, consists of imlawfully breaking into any 
building, public or private, at any hour, and committing 
a felony therein, or, having committed a felony therein, 
breaking out. This also is felony, but is only punishable 
with a maximum of fourteen years’ penal servitude. 
The mere entering of a dwelling-house at night, or the 
breaking into it or any other building at any other time, 
with intent to commit (as distinguished from committing) 
a felony therein, is likewise a felony, but punishable only 
with a maximum of seven years’ penal servitude. 

Robbery is, perhaps, as much an attack on bodily security 
as on property ; but it is usually classed with crimes 
against property. There appears to be no definition of 
robbery in the Larceny Act, 1916 ; but its essence is the 
taking of money or goods from the person of another, 
or in his presence, against his will, by violence or putting 
in fear, with intent either to appropriate them, or at least 
to deprive the person from whom they are taken of them. 
The essence of robbery is violence ; and the extent to 
which it is punishable varies with the circumstances in 
which the violence is displayed. Thus, if the robber 
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is armed, or accompanied by others, or inflicts any physical 
violence on the person robbed, he will be liable on con- 
viction to penal servitude for life ; if these circumstances 
are absent, the maximum penalty will be fourteen years. 
An assault with intent to rob is itself a felony, punishable 
with five years’ penal servitude. 

Larceny, or theft, is, likewise, among the oldest and 
commonest offences known to the law. The Larceny Act, 
1916 , defines it as “ fraudulently and without claim of right 
made in good faith taking and carrying away anything 
capable of being stolen, with intent, at the time of such 
taking, permanently to deprive the owner thereof.” It 
is worth while calling attention to one or two points in 
this definition. It is agreed that an honest belief on the 
part of the taker that the object taken is really his own, 
or that he has a right to take it, is a defence to a charge 
of theft. But it must be understood that the mistake 
under which the alleged thief claimed to be labouring 
was a mistake of fact, not of law. Thus, if A slips a rope 
round the neck of an ox which is in B’s stall, and leads 
it away, claiming that it is his (A’s), that will be a good 
defence if A honestly (but mistakenly) believes it to be a 
beast which he bought in last week’s market, or that B 
had told him he might take it. But if he knew it was 
B’s, but thought that, as B owed him ten pounds, he could 
take B’s ox till it was paid, that would be a mistake of 
law, and would not help him. 

Again, there must be a taking and carr3dng away {cepit 
et asportavit). Theft at the Common Law was felonious 
trespass ; and the essence of trespass is that it is an inter- 
ference with the possession of another person. Thus, by 
the Common Law, nothing pertaining to the soil, nor, 
d fortiori, the soil itself, could be the subject of theft ; and 
it required a long series of Acts of Parliament to make 
such things as vegetables, firuit, fixtures, ore and minerals, 
capable of being stolen. In former times, too, only 
things ‘ of value ’ could be stolen ; and by ‘ value ’ was 
meant physical value. Consequently, things like bank- 
notes, share-certificates, bills of exchange, bonds, and the 
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like, were reckoned only at their parchment or paper 
value ; and a theft of them was only ‘ petty larceny,’ 
not amounting to felony, until statutes made a change.' 

Moreover, the common law view of larceny as trespass 
made it impossible for a person to steal a thing which was 
in his own possession. Consequently, people like bailees, 
agents, and the like, who made away with the goods in 
their hands, could not be convicted of larceny. In the 
case of servants, the difficulty was got over by the adoption 
of the doctrine, that the master is still in possession of the 
goods which he has entrusted to his servant, on the ground 
that, as the servant is bound to obey his orders, he (the 
master) still has control over them. Consequently, until 
the servant showed a clear intention to appropriate the 
goods, they were in his master’s possession ; and the act 
of appropriation was, therefore, trespass. So also with a 
bailee, such as a carrier. The consignor could be considered 
to be still in possession till the carrier ‘ broke bulk,’ i.e. 
did what he knew he ought not to do. In the case of agents 
who received goods from third persons for their employers, 
there was no possibility of applying this theory ; and so 
the new offence of Embezzlkment had to be invented to 
meet their case. The fraudulent trustee was a stiU more 
difficult person to get at ; because he was not merely 
custodian but lawful possessor of the trust property, and 
he could hardly steal his own possessions. Still, he is now 
dealt with by a section of the Larceny Act. It must be 
carefully remembered, that it is possession, not ownership, 
which is the foundation of larceny. A man may clearly 
steal his own horse, if he has let it out on hire to a neigh- 
bour for a period which has not yet expired. 

The technical definition of larceny as a ‘taking and 
carrying away,’ or breach of possession, also gives rise to 
other difficulties, one or two of which are interesting and 
practically important. 

For instance, suppose a man finds an article apparently 
abandoned, and picks it up, intending to appropriate it. 
Has he been guilty of larceny ? Of course if it has reafiy 
been abandoned, he has not ; for abandonment means 
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precisely the relinquishment of possession, and where 
there is no possession, there can be no larceny. But 
suppose the article to be a purse containing a substantial 
sum of money, which has, in fact, been accidentally lost 
by the person carrying it. If the finder picks it up, 
intending to keep it for himself, has he committed larceny ? 
The answer is that, unless he can persuade the jury that 
he honestly believed the article to be abandoned, he has. 
As the Larceny Act, 1916, puts it : “ Where at the time 
of the finding the finder believes that the owner can be 
discovered by taking reasonable steps.” The grammar of 
the Act is not above criticism ; but the meaning is not 
without common sense. Findings are not keepings, if 
the finder has reason to believe that the loser would like 
to have his loss made good. The reasoning is justified by 
the maxim that “ any possession is good against a thief.” 

Then, again, there is the case of larceny by a trick. 
Where the possessor of an article has voluntarily parted 
with possession of it, there can, as a rule, be no theft. 
But if he were induced to hand it over by an assurance that 
it is only to be inspected, or tested, or repaired, and then 
returned, the person to whom it was handed over neverthe- 
less from the first intending to keep it, the latter will not 
be able to plead his own rascality, and thus escape the 
charge of theft. At the Common Law, if the intention 
to keep were not formed till after the article had been 
received, there could be no larceny, unless the bailee 
‘ broke bulk ’ ; but this was altered by statute in 1857, 
and now larceny by a bailee, and even by a part-owner, 
is a recognized offence. But it is quite different from 
larceny by a trick. 

As another instance of the difficulties caused by the legal 
definition of larceny, we may instance the case of mistake 
by the prosecutor. Suppose A presents a cheque for £5 
to be changed by a banker’s cashier. The cashier, being 
short-sighted or careless, puts down £50 on the counter 
before A, who picks it up and walks away. In such a 
case, there could be no doubt that A would be guilty of 
larceny, because (1) he could not faU to notice the error 
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(2) he could not suppose for a moment that it was inten- 
tional, (3) he must have intended from the first to appro- 
priate the £45 excess. The last fact is the clue to the law. 
If a person to whom anything has been delivered by mistake 
(as he must know), then decides to keep it, he is a thief. 
But the mere fact that he retains it, even after he has 
discovered the error, is not enough to convict him, if he 
can persuade the jury that he was willing to return it on 
demand. He is not bound to seek out the person who 
made the error. A fortiori, if he spends the money with- 
out realizing the error, he is no thief. Such a thing may 
easily happen with a haw^ker or pedlar, who is continually 
effecting small sales and purchases. 

We come now to the last ingredient in the definition of 
larceny, “ with intent . . . permanently to deprive the owner 
thereof.” There has been a radical, and, apparently, 
unperceived change in this element during the last century, 
not, it is suggested, for the better. 

The ingredient was, doubtless, originally inserted in 
the definition to avoid the cases in which a person, moved 
by the spirit of mischief or carelessness, rather than of 
gain, removes from the possession of its owner an article 
for temporary use. The casual clubman who ‘ borrows ’ 
an umbrella which he knows not to be his from the club- 
stand, the youth who cannot resist the temptation of a 
secret joy-ride on his neighbour’s motor-cycle, is guilty 
of reprehensible conduct ; but he hardly deserves to be 
branded as a thief. Accordingly, most civilized legal 
systems require that, for such a condemnation, there must 
be what the Roman Law calls animus lucrandL The old 
English writers on the Common Law, such as Sir Matthew 
Hale and Sir William Blackstone,. are evidently puzzled 
to know how to define this ingredient, and generally ride 
round it by using some such expression as animus furandi 
or * felonious taking,’ which helps little. But from the 
numerous cases cited by them, it is clear that the gist of 
the offence was, till lately, the intention of the taker to 
keep the thing for himself, i.e. to make a pecuniary profit 
of his taking (for nothing without value was capable of being 
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stolen). Unfortunately, about the middle of the last 
century, in a famous trial for larceny of a man who took 
skins from one part of his master’s warehouse to another, 
in order to be able to claim that he had done work on them, 
the accused was acquitted by the Court of Exchequer 
Chamber, on the ground that he did not intend to deprive 
the owner permanently of his property. The decision 
was manifestly right ; but the reason given for it was 
unfortunate, and, more unfortunately still, it began to 
creep into subsequent judgments, till it became classical. 
Thus, if a man sets another man’s motor car going on the 
edge of a chff, with the deliberate intention of causing it 
to be smashed to atoms on the rocks below, and succeeds, 
he can apparently, be convicted of larceny under the Act 
of 1916. Doubtless he has been guilty of a criminal act, 
namely of malicious damage to property ; but he has 
not been guilty of larceny in the historic sense of the word. 
The true essence of larceny is the intention to convert to 
one’s own use the goods of another ; and, as late as the 
year 1858, on the direction of Baron Martin, a prisoner 
was acquitted of the charge of stealing Government papers, 
because he did not intend to convert them to his own use. 

The act of ‘ stealing a ride ’ has, quite recently, been 
made a statutory offence. There would have been no 
need for this step, if the old definition of larceny had not 
been changed. But the Act only applies to motor vehicles. 

All kinds of circumstances may affect the gravity, and 
therefore, the punishment, of larceny. Thus, though all 
larcenies are felonies, simple larceny (i.e. larceny not 
accompanied by any circumstances considered as aggra- 
vating the offence) cannot be punished with more than five 
years’ penal servitude, unless the offender is a male under 
the age of sixteen, who may be ordered to be whipped. 
But stealing of cattle, stealing from the person, stealing 
in ships or docks, stealing by servants from their employers, 
may be visited with fourteen years’ penal servitude ; and 
stealing of testamentary documents and articles in course 
of transit by post are offences for which a sentence of 
penal servitude for life may be imposed. At the Common 
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Law, dogs, as animals ferae naturae^ in which no property 
could exist, were not legally capable of being stolen. By 
the Larceny Act, theft of a dog is not a felony ; but, on 
a second conviction, it is a misdemeanour punishable with 
imprisonment for eighteen months, with or without hard 
labour. 

A degree below theft or larceny, but closely allied with 
it, is the offence of obtaining money (including securities) 
OB goods by false pretences. The essential difference 
between this offence and larceny is, that the prosecutor 
is induced to part voluntarily with the possession as well 
as the ownership of his goods, and, therefore, there has 
been no trespass by the accused. In order to convict on 
this charge, it must be shown that the accused deliberately 
made a false statement as to an existing fact, knowing the 
same to be untrue, and that the prosecutor parted with his 
goods on the faith of such statement. No mere statement 
of opinion or prediction, such as that “the shares are 
absolutely bound to rise in value,” will suffice. Nor must 
this offence be confused with that of extorting money by 
the use of threats, commonly known as ‘ blackmail.’ 
Though that offence is also dealt with by the Larceny Act, 
it more properly belongs to another class of crimes, and will 
so be dealt with in this book. But the receiving of stolen 
GOODS, knowing them to have been stolen, is certainly an 
offence cognate to theft. And it should be noted that it 
covers the receipt of goods which have not, strictly speaking, 
been stolen, but which have, nevertheless, been obtained 
by criminal means, e.g. false pretences, or fraudulent 
conversion, but that the nature of the original offence will 
determine the degree of the subsequent felony or mis- 
demeanour. Thus, knowing receipt of stolen goods is* 
felony, because larceny is felony ; but similar receipt of 
money or goods obtained by false pretences is misdemeanour, 
as is also the offence of obtaining money or goods by false 
pretences. Oddly enough, though this last offence itself 
cannot be visited with more than five years’ penal servi- 
tude, the knowing receipt of goods obtained by false 
pretences may involve a sentence of seven years. 
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Considerations of space compel us to omit all attempt to 
deal in detail with the two serious offences against property 
known as Malicious Injuries and False Coining. Both 
of these are rather classes of offences than single offences, 
and are treated by the law with a minuteness which is an 
eloquent testimony to the difficulty experienced in stamping 
them out. The chief difference between them is, in sub- 
stance, that malicious injuries are prompted by revenge 
and mischief, while coinage offences are mainly done 
animo lucrandi, and are thus closely allied with theft. 
Coinage offences range in seriousness from actual counter- 
feiting of current coin of the realm, which is felony, and 
may be visited with penal servitude for life, down to the 
uttering or passing of base coin, or possessing with intent 
to utter it, which is only a misdemeanour (at any rate on 
the first conviction) punishable with one year’s imprison- 
ment with hard labour. Malicious injuries to property 
range from wilful setting fire to ships, dockyards, arsenals, 
or stores of the Royal Navy, which, as previously noticed, 
is a capital offence, down to the misdemeanour of defacing 
public monuments, museums, and works of art, punishable 
with six months’ imprisonment with hard labour. A 
general clause of the Malicious Damage Act, 1861, imposes 
a penalty of two years’ imprisonment with hard labour on 
any mahcious spoliation not otherwise provided for, if 
committed in the dajdime. If it is committed between 
9 p.m. and 6 a.m., the maximum penalty is five years’ 
penal servitude. 

We come now to the last of the offences against pro- 
perty with which it is possible to deal, namely, the offence 
of Forgery, the law as to which will be found mainly in 
the Forgery Act of 1918. 

By the terms of that Act, forgery is defined as vJie 
making of a false document in order that it may be used 
as genuine. It will be observed, therefore, that forgery, 
per sc, does not involve ‘ uttering ’ or making use of the 
forged document; and, as a matter of fact, the mere 
making, with intent to defraud, of certain false docu- 
ments, such as testamentary papers, deeds, bonds, bank 



CRIMES AGAINST PROPERTY 


228 


or currency notes or any other valuable securities, docu- 
ments of title to land or goods, powers of attorney to deal 
with stock and shares, entries in Registers of Title, policies 
of insurance, charter-parties, and some official documents 
such as certificates of various kinds — ^is a felony punish- 
able with fourteen years’ penal servitude. Forgery, with 
intent to defraud or deceive, of any document bearing one 
of the Royal Seals of office, or of the Royal Seals them- 
selves, involves liability to penal servitude for life ; while 
forgery with a similar intent of many other official docu- 
ments entails a liability up to fourteen years. In cases 
not specifically made felonies, forgery is a misdemeanour, 
punishable with imprisonment with hard labour for two 
years. 

But, just as there can be forgery without uttering, so 
there can be uttering without forgery. For if any person, 
with intent to defraud or deceive, puts forward in any 
way any seal, die, or document known by him to be 
forged, he is deemed to have committed the same offence, 
and is liable to the same penalty, as the person who 
actually committed the forgery. Even the mere posses- 
sion of forged bank-notes, dies, implements and materials 
for forgery, without lawful authority or excuse, the proof 
whereof lies on him, amounts to felony, and involves 
liability to penal servitude for periods varying from 
fourteen to seven years, according to the nature of the 
forged documents or instruments of forgery. 

There appears to be no definition of ‘ making ’ in the 
Act ; but a glance at the sections which attempt to define 
‘ false documents * shows at once that the popular idea 
that forgery can only be effected by signing another per- 
son’s name, is quite baseless. It is said, and probably 
with truth, that a person may commit forgery by signing 
his own name, e.g. if one James Brown signs a cheque and 
sends it to a person who, he knows, will think it comes 
from another James Brown. It is quite certain that a 
man may commit a forgery by signing a fictitious name, 
or the name of a deceased person ; and that, on the other 
hand, he need not sign his name at all in order to be 
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guilty of forgery. For any material alteration in a pro- 
fessedly complete document makes it a false document ; 
and the person who makes that alteration with the inten- 
tion that the altered document shall be used as genuine, 
is guilty of forgery. And a false document means, for 
the purposes of the Act, a document, the whole or a 
material part whereof purports to be made by or on behalf 
or on account of a person who did not make it or authorize 
its making. And it does not matter, in order that a 
forgery may be proved, that the forged document should 
be incomplete or not purporting to be binding or sufficient 
in law. Thus a cheque may be a false document, and 
its drawer be convicted of forgery, even though an expert, 
glancing at the cheque, would see at once that, even if 
genuine, it could never serve its apparent purpose. 



CHAPTER XVI 


CRIMES AGAINST RELIGION AND MORALITY 

Since the introduction of toleration for Protestant Dis- 
senters in 1689, and the gradual removal of Roman 
Catholic disabilities in the late eighteenth and early 
nineteenth centuries, attacks on religious beliefs have not 
frequently been the subject of criminal prosecution. 
Nevertheless, as there was a conviction for the offence of 
Blasphemous Libel as late as the year 1921, and as the 
attitude of the Courts towards what is commonly called 
‘ secularism ’ was elaborately discussed by the House of 
Lords, sitting in its judicial capacity, as late as 1917, it 
is necessary to say a few words concerning attacks on 
religious belief as distinguished from conduct. 

The offence most commonly alleged in this connection 
is that known as Blasphemy, or, if effected by written 
or printed words. Blasphemous Libel. This is said to 
consist of speaking or publishing words attacking the 
essential truths of the Christian religion, in a manner 
calculated to wound the feelings of its professors, and (in 
the case of blasphemous libel) to provoke a breach of the 
peace. As the late Mr. Justice Stephen pointed out, in 
his valuable History of the Criminal Law of England, 
this is, undoubtedly, a modem version of the original view 
of blasphemy, which made its way into the ordinary 
Courts after the Restoration, and was actively enforced 
till the beginning of the nineteenth century. During 
that period, it was the fact of calling in question the 
doctrines of Christianity, and not the manner of criti- 
cizing them, that was the gist of the offence. Since the 
liberalizing spirit of the nineteenth century took effect, 
however, it has become manifestly impossible for the 
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Courts, in the absence of statute, to hold that a temperate 
and rational criticism of the dogmas of Christianity is a 
criminal offence. Had they done so, half the most 
eminent thinkers and writers in the country would have 
stood in danger of fine and imprisonment. And so the 
Courts gradually modified their attitude ; and to-day it 
is unquestionably the manner, rather than the matter of 
such attacks that is the gist of the offence. In the case of 
Gott, decided in 1921, the language, both of the trial judge 
in directing the jury, and of the members of the Court of 
Criminal Appeal, makes this quite clear. As the trial 
judge, alluding to the accused’s writings, put it : ** Is 
this an3rthing more than vilification, ridicule, or irreverence 
of the Christian religion and of the Scriptures ? Is it in 
any sense argument ? ” On the other hand, the House 
of Lords had held in 1917, that a society avowedly formed 
for the purpose of discouraging all beliefs in supernatural 
authority or power was entitled, as a society with a lawful 
object, to take under a charitable bequest. Blasphemy 
and blasphemous libel are misdemeanours punishable with 
fine and imprisonment. 

Certain old Acts of Parliament, not formally repealed 
but never enforced, treat as misdemeanours open attacks 
on, or ‘ depraving ’ of, certain sacraments, ordinances, 
and formularies of the Established Church ; and certain 
more modern statutes, occasionally enforced, impose 
substantial fines on persons disturbing, or behaving in- 
decently at, lawful meetings for religious worship. One 
of the latest, if not the last, is the Burials Act of 1880, 
which makes it a misdemeanour to be guilty of any riotous, 
violent, or indecent behaviour at one of the burials 
authorized by the Act. 

Pebjuey is an offence closely allied to religion, since it 
had its origin in the horror with which people regarded 
the man who, after a, solemn appeal to the Deity to wit- 
ness to the truth of his words, deliberately forswore him- 
self. Perjury at the present day consists of the giving of 
false evidence, which is material to the issue, in a judicial 
proceeding, knowing it to be false, or not believing it to 
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be true, after going through the ceremony of taking the 
oath, or making a solemn affirmation. Probably owing 
to the fact that it was for long dealt with only by the 
ecclesiastical courts, perjury has never been recognized as 
a felony, though it is punishable with seven years’ penal 
servitude, or two years’ imprisonment with hard labour 
and a fine. It has previously been pointed out, that 
perjury is one of the very few offences of which a convic- 
tion cannot be had solely on the evidence of one witness. 

There are various other forms of false swearing or false 
statement in legal matters, such as the celebration of 
marriages, registration of births and deaths, statutory 
declarations, and professional registers, which are punish- 
able under the Perjury Act, 1911. ‘ Subornation of 

perjury ’ is an attempt to procure a person to commit 
any of the offences punishable under the Act, and is itself 
an indictable misdemeanour, punishable with fine and 
imprisonment. 

We turn now from offences against creeds to offences 
against the moral code of conduct. 

One of the most important of these is Bigamy, or the 
offence of going through the ceremony of marriage while 
under the tie of an existing legal marriage. We have 
previously seen that, whereas knowledge of the existing 
marriage is not part of the statutory definition of the 
offence, yet a reasonable and bond fide belief in the death 
of the spouse is a good defence to a charge of bigamy, 
as is also, by the express words of the Act, the absence of 
the spouse from the knowledge of the accused for seven 
years previous to the bigamous ‘ marriage.’ It was long 
one of the curiosities of the Law of Evidence that, while 
the real wife or husband of the accused in a case of bigamy 
was neither competent nor compellable to give evidence 
against him or her, the second ‘ wife ’ or ‘ husband ’ was. 
But, by a recent alteration in the law, the real wife or 
husband of the accused is now competent, possibly also 
compellable, to do so. Bigamy is a felony, punishable 
with seven years’ penal servitude ; and a party to the 
offence who knew that the other was committing bigamy. 
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will be liable as principal in the second degree, even 
though he or she were not married at the time. 

Morally more heinous, even than bigamy, is the offence 
of Incest, or the holding of conjugal intercourse with a 
blood relative within the second degree, legitimate or 
illegitimate ; the accused being aware of the relationship. 
Of course, in the case of a female, forced connexion would 
not make her guilty of incest ; but also no female below 
the age of sixteen can be prosecuted for incest. The offence 
is a misdemeanour, punishable with seven years’ penal 
servitude. 

It is necessary to refer to, but not necessary to dwell 
upon, those revolting crimes against morality known as 
Unnatueal Offences, which, by the Offences against the 
Person Act, 1861, are felonies, punishable with penal 
servitude for Ufe. The mere attempt to commit such a 
crime, or assault with intent to commit it, will be a mis- 
demeanor punishable with ten years’ penal servitude. 

Apart from these specific offences, mere sexual immor- 
ality is not per se treated as an offence by the Criminal 
Law. Even adultery, though technically punishable in 
the ecclesiastical Courts, is treated in the civil merely as 
a ground for divorce or judicial separation, not as a 
criminal offence. Similarly also with such offences as 
drunkenness, indecency, gambling. These are, un- 
doubtedly, regarded by English Law as mala in se ; but 
they are not, in themselves, the subject of criminal prose- 
cution, with the exception of the case in which a person, 
male or female, whether in private or in public, commits or 
attempts to fcommit an act of gross indecency with a 
male person, which is a misdemeanour punishable with two 
years’ imprisonment with hard labour. But in many 
other cases, the addition of some circumstance, such as 
publicity, exploitation, or repetition, will convert what is, 
in itself, only a moral offence, into a crime. Thus, for 
example, though fornication is not in itself a criminal 
offence, a prostitute who solicits custom in a public place, 
a person who keeps a house technically known as a ' dis- 
orderly house,’ for the purpose of encouraging gambling, 
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betting, or prostitution, a person who procures or attempts 
to procure a woman under twenty-one, not being already 
a common prostitute or of known immoral character, to 
engage in fornication, are, severally, guilty of mis- 
demeanours entailing punishment of various degrees of 
severity up to two years’ imprisonment. Thus, also, a 
person who frequents or loiters in public streets for the 
purposes of bookmaking or betting, is liable to summary 
conviction and fine on the first and second occasions, 
and on a third or subsequent conviction (on indictment), 
to a fine or imprisonment for six months, under the 
Street Betting Act, 1906. 

CoERUPTioN or Beibeby is an offence which has been 
prevalent for many centuries, but was for long looked upon 
as venial, if not harmless. The matter has, however, 
received considerable attention from the legislature in 
recent years. Reference may be made especially to the 
Corrupt Practices Act of 1888, dealing with Parliamentary 
elections, the Municipal Elections Act of 1884, dealing, 
as its name implies, with municipal contests, the Public 
Bodies (Corrupt Practices) Act, 1889, dealing with official 
corruption, and the Prevention of Corruption Act, 1906, 
dealing with corruption or bribery of agents by secret 
commissions. The essence of all these offences is, that 
the offender is allowing pecuniary motives to influence 
his conduct in such a way as to make him neglect his 
duty. 

Finally, there is the very comprehensive offence of 
Nuisance, or, more properly. Public (or Common) Nui- 
iance, under which head a large number of minor offences 
against social morality are included. The essence of it 
is an obstruction, inconvenience, or damage to the public 
in the exercise of rights common to all members of the 
community. An enumeration of the more familiar ex- 
amples will explain its character. They include (1) 
the obstruction of highways (including navigable rivers), 
(2) the non-repair of highways by those under a duty 
to repair them, (8) the pollution of public waters, (4) 
the allowing of buildings to become a source of danger 
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to the neighbourhood, (5) the emission of loud and dis- 
tracting sounds or poisonous fumes, (6) the storing of 
explosives on unlicensed premises, (7) the exposing of 
persons known to be suffering from contagious disease 
to contact with the public, (8) the exposing for sale 
adulterated or unwholesome food, (9) the keeping of an 
unlicensed tavern or other place of entertainment by law 
requiring a license. One of the most interesting, but least 
appreciated cases of nuisance is that of the enterprising 
entertainment provider or shopkeeper, who, by the attrac- 
tiveness of his entertainment or his shop-windows, causes 
crowds to assemble in the street, so that the members of 
the public who wish to use the pavement for its legitimate - 
purpose of a passage way cannot do so, and persons whose 
houses are obstructed by the crowd cannot reach them. 
It looks as though, in some parts of London, the police 
authorities were hardly alive to their duties in connection 
with this form of nuisance. 

All public nuisances are misdemeanours, punishable 
with fine and imprisonment. Usually they are indictable 
offences ; but some statutory nuisances are summarily 
punishable. 



CHAPTER XVII 


CRIMES AGAINST THE REPUTATION 

This is a limited but important class cf offences, which 
includes Libel, Extortion by threats of exposure (‘ black- 
mail ’), and Malicious Prosecution. 

Libel, i.e. defamation by written words or pictures, is 
both a criminal and a civil offence ; but there are con- 
siderable differences between the two, which will appear 
in due course. Spoken words, unless they are blasphemous 
or seditious, cannot be made the basis of a criminal 
prosecution ; though they may amount to the civil offence 
of Slander. In the days before the adoption of printing, 
libel had a comparatively limited effect ; but with the 
arrival of that art, it at once sprang up as a real danger, and 
was promptly tackled by the Court of Star Chamber, from 
which much of the modem law of criminal libel is derived. 

It is important to note, that defamation consists in 
lowering a person, not in his own esteem, but in the esteem 
of his neighbours. Therefore, no amount of insult, how- 
ever cutting, can be libellous, unless it includes some 
statement which is calculated to bring the prosecutor into 
hatred, ridicule, or contempt. On the other hand, publica- 
tion, or making known the statement to a third party, 
is not essential in a criminal libel. It is sufficient if the 
libel is communicated to the prosecutor, and is calculated 
to lead to a breach of the peace. 

It is of the essence of libel (as of all defamation) that 
it should contain an ‘ innuendo,’ i.e. an assertion or im- 
plication calculated to bring the person libelled into 
hatred, ridicule, or contempt. This may be very subtly 
disguised ; and the success of the prosecution may depend 
upon the prosecuting counsel being able to convince the 
jury that such an innuendo exists. Until the passing of 
Fox’s famous Libel Act of 1792, the whole question of 
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innuendo was for the Court ; the jury being left to find 
simply the fact of publication. That Act gave them 
power to return a general verdict of ‘ Guilty ’or ‘Not 
Guilty ’ ; but the Court is still entitled to rule that the 
writings complained of cannot possibly be held defamatory. 

There is an interesting point on the subject of mens 
rea and Ubel. By long tradition, every indictment and 
action for libel alleged that the accused ‘ maliciously ’ 
published of and concerning the prosecutor (or plaintiff), 
etc. But it was long ago decided, that the only evidence 
of malice necessary to constitute the offence was the 
defamation itself. A person who publishes a defamatory 
statement, by that very fact, shows himself to be ‘ ma- 
licious,’ unless he can justify himself by one of the re- 
cognized excuses or privileges which the law allows. In 
an action of defamation decided more than a century ago, 
and usually recognized as settling the point, the Court of 
King’s Bench laid it dowrc that malice “ in its legal sense, 
means a wrongful act, done intentionally, without just 
cause or excuse.” And, at the beginning of the present 
century, the House of Lords held, in a still more famous 
case, that the proprietors of a newspaper could be made 
liable for libelling a man of whose existence they professed 
to be entirely ignorant, on the ground that from their 
description the plaintiff could be (and, in fact, had been) 
identified as the subject of the defamation. To put it in 
another way, a man who publishes a defamatory statement 
does so at own risk. 

What are the “ just causes or excuses ” which relieve 
the publisher of a libel from legal consequences ? It 
might be supposed that a defamatory statement could be 
justified on the groimd of its truth. That is, in fact, the 
law, so far as civil actions are concerned ; though, of 
coiuse, even in such cases, ‘true’ means, not merely 
verbally true, but true in substance and in fact. Thus, 
for example, if A wrote of B : “ B is now, I believe, quite 
a sober man,” this might be literally true ; but, as it would 
imply that B had at one time been intemperate, it might 
very well be defamatory. 
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But truth is no defence to a criminal libel, unless it is 
jilso for the public benefit that the matters stated in the 
libel should be published. For the Criminal Law is not 
so much concerned with the harm to the prosecutor as 
with the danger to the community ; and it considers that 
a wanton and purposeless, or merely spiteful, publication 
of an unpleasant truth, when manifestly likely to provoke 
a breach of the peace, is not justified. In a criminal 
prosecution, moreover, the prosecutor is not seeking 
to make money out of his previous lapse from virtue. 

A second defence to a prosecution for libel is that of 
‘ fair criticism.’ It is applicable only where the prosecutor 
is a person who, by the nature of his position or occupation, 
submits his conduct to public criticism ; such as a politician, 
an author, a painter who exhibits his work, an actor, a 
leader of public movements, and the like. In so far as 
criticism consists merely of statements of opinion, it can 
hardly be defamatory, though it may, undoubtedly, 
seriously diminish the reputation of the prosecutor. Thus, 
for example, if a well-known and esteemed critic, reviewing 
a play, should write : ‘‘ This is a thoroughly bad play,” 
he would obviously be expressing merely his own opinion ; 
and, however disastrous his opinion for the playwright, the 
critic would not have gone beyond his rights. But if the 
criticism contained also statements of fact, express or 
implied, which were both untrue and defamatory, it would 
seem that ‘ fair criticism ’ is not a defence. Suppose, for 
example, that A, in reviewing B’s book, wrote : ‘‘ An 
author who confuses Oliver Cromwell with Thomas Crom- 
well is hardly to be trusted in matters of history,” and 
suppose that B’s book contained no passage which could 
possibly convey such an impression, then, probably, the 
defence of ‘ fair criticism ’ would not be upheld. 

A third interesting defence to a prosecution for libel is 
that known as ‘ privilege.’ Where, in performance of a 
legal or merely moral duty, a man publishes a defamatory 
statement about another, honestly believing it to be 
true and material to the performance of his duty, he cannot 
be either convicted and punished, or ordered to pay 
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damages for libel in a civil action, even if, in fact, the 
statement tmrns out to be untrue. The defence usually 
arises in cases of characters given to employees by their 
present or former employers. Thus, if A is thinking of 
engaging B as a confidential secretary, and writes to X, 
B’s former employer, for B’s character, and X replies : 
“ B is a very decent fellow, but he cannot keep secrets,” 
this is, in the circumstances, defamatory of B. But no 
Court would allow X to be convicted or cast in damages, 
iinl fiss the prosecutor or plaintiff could prove, not only 
that the statement was untrue, but that X either did not 
reasonably believe it to be true, or was actuated by some 
improper motive in making it. 

Many other publications enjoy a similar privilege, 
absolute or qualified. Thus no proceedings for libel will 
succeed against a person who, as a judge, counsel, witness, 
or party, in a judicial proceeding before a Court of com- 
petent jurisdiction, publishes defamatory matter, or one 
who does so in the course of military duty, or one who 
publishes reports and other papers ordered or authorized 
by either House of Parliament to be published, but which 
are defamatory, or, in the case of newspaper reports, 
publishes fair and accurate contemporary accounts of 
judicial proceedings, which contain defamatory state- 
ments; even though such statements should, in fact, 
turn out to be imtrue, and untrue to the knowledge of 
the accused. In other cases, the defence of privilege will 
break down if the prosecutor shows, or (in some cases) 
the accused fails to disprove, the existence of ‘ express 
malice ’ — i.e. some motive of revenge, or spite, or desire 
to injure the prosecutor, which is inconsistent with the 
unbiassed discharge of duty. Such privileges are said. to 
be ‘ qualified.’ 

The position of the public Press is, obviously, so bound 
up with the Law of Libel, that though, for the most part, 
newspaper proprietors, editors, and contributors are 
subject to the same rules in respect to the Law of 
Libel as other persons, yet there are one or two points 
of difference which are important. Perhaps the most 
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important is that which, contrary to the general rule, 
prevents a prosecution for libel in a newspaper being 
commenced against the proprietor, publisher, editor, or 
any person responsible for the publication of the news- 
paper, without the order of a Judge in Chambers. This 
very exceptional privilege is, doubtless, due to the fact, 
that it is almost impossible for the controllers of a large 
newspaper to satisfy themselves personally of the truth 
or harmlessness of every item of news published in it, before 
it appears. On the other hand, a newspaper which refuses 
to publish a reasonable contradiction or explanation of a 
report or other publication which has appeared in it, 
cannot take advantage of its qualified privilege, conferred 
by statute, in the matter of reports of public meetings. 
Moreover, although, as has been previously explained, 
there is no censorship of the Press in England, yet most 
printed publications must, under penalties, bear the name 
and address of their printers ; while the printer of every 
newspaper must keep at least one copy of every issue 
with the name and address of the person who employed 
him to print it legibly written or printed thereon, in order 
that any person who wishes to take proceedings for libel 
in respect of any article published therein, may be able 
to know whom to sue. Technically, of course, any person, 
however innocent, who takes any part whatever in the 
circulation of a libel, is liable to criminal and civil pro- 
ceedings therefor ; but it is not usual to proceed criminally 
against mere distributors in the ordinary way of business 
who have no knowledge or suspicion of the existence of 
the libel. 

Finally, though the Act is not directly connected with 
the Law of Libel, it may be interesting to refer to the 
recent statute of 1926 which greatly restricts the former 
right of newspaper proprietors to publish evidence given 
in Courts of Justice of an indecent character, and still 
more, all but the barest outlines of matrimonial cases. 
The Act, however, can only be used in proceedings against 
proprietors, editors, master printers, and publishers ; and 
no proceedings can be commenced under it without the 
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sanction of the Attorney General. The penalty for dis- 
obedience to the Act is imprisonment up to four months, 
or a fine up to £500, or both. 

Libel is a misdemeanour at the Common Law, punishable 
with fine and imprisonment, which latter is, by the Libel 
Act of 1843, limited to two years in cases in which the ac- 
cused knew the libel to be false, and one year in other cases. 

The cruel and cowardly offence known as Blackmailing, 
or the extortion of money or valuables by threats, is by 
some writers treated as an offence against property. 
This seems to be a mistake, as tending to divert attention 
from the real nature of the offence. Where the threats 
in question are of physical violence, there is not much 
distinction between this offence and robbery, except that 
the valuables obtained are not always on the person or 
in the immediate presence of the victim. But the essence 
of blackmail is that by the exercise of mental, rather than 
physical terrorism, it compels the victim, for fear of losing 
his position in society, to comply with the most outrageous 
demands of the blackmailer. Even where the accusation 
is well-foimded, the offence is bad enough ; where it is 
entirely baseless, as in many cases, the crime is one of the 
most horrible in the calendar, and especially because only 
an exceptionally strong-minded person will face the torture 
and ignominy of initiating a prosecution for it. It is for 
this reason that Judges are in the habit of allowing 
the names of prosecutors to be suppressed in such 
cases. 

Precisely then, the offence is committed by accusing 
or threatening to accuse of any crime involving capital 
punishment or penal servitude for seven years, or of 
assault with attempt to commit a rape, or of an attempt to 
persuade any one to commit an unnatural offence, or of 
any other serious, even though not, technically, criminal 
misconduct, in order to extort property from the person 
threatened. It should be observed, that the threat need 
not be to accuse the person to whom it is addressed, or 
even any living person. Only too frequently a man is 
blackmailed, not to save his own renutation, but that of a 



CRIMES AGAINST THE REPUTATION 287 

relative, living or deceased ; blackmail therein differing 
from the offence of libel, which cannot (it would seem) be 
committed by defaming a dead person. The offence of 
blackmail is a felony, punishable with penal servitude for 
life, with, in addition, in the case of a male under sixteen, 
one private whipping. 

Malicious Prosecution, though now treated almost 
invariably as a mere civil offence, giving rise to an 
action for damages, is still, in strictness, also a criminal 
offence ; it being dealt with in certain old but unrepealed 
statutes under various forms. The oldest is Conspiracy 
to procure false indictments for treason or felony, which is 
treated of in statutes of 1300 and 1305, and, for some time, 
was the subject of prosecutions. The great objection to 
it was, however, that it could not be proved against a 
single accused ; conspiracy necessarily involving at least 
two persons. Again, it did not apply to indictments for 
misdemeanours. Accordingly, from the end of the fifteenth 
century, it was superseded by the action on the Case for 
Malicious Prosecution, of which we shall say something 
in a later chapter. 

Maintenance is another form of malicious prosecution 
which is dealt with by old statutes. It consists of taking 
part in litigation in which the person interfering has no 
legitimate interest. Probably with good reason, the Courts 
of the Middle Ages had a deep suspicion of persons who 
meddled with the lawsuits of others ; so much so, indeed, 
that a witness who volunteered evidence without being 
summoned to give it, ran a serious risk of being indicted as 
a common * barrator ’, or stirrer-up of strife. Champerty 
is a particularly dangerous form of Maintenance, which 
has the special feature that the champertor bargains, as 
the price of his assistance, for a share in the spoils of 
victory. Maintenance, champerty, and barratry are all 
misdemeanours at the Common Law. But, as in the case 
of conspiracy, they have now ceased to be treated as 
crimes ; being visited by civil actions for damages by the 
person against whom the litigation was directed. 

E.L. — 9 



CHAPTER XVIII 

SANCTIONS OF THE CRIMINAL LAW 

We have had reason, during the last four chapters, to 
refer constantly to various punishments awarded in 
respect of various offences. It now becomes advisable, in 
concluding our review of the Criminal Law, to explain 
briefly the nature of these various punishments, as well 
as of certain other processes recently introduced, not so 
much as deterrents, as with the object of reforming or 
improving the persons to whom they are applied. We will 
begin with punishments properly so called. 

1. Death , — Capital punishment, once the common 
penalty for all felonious crimes, is now, as we have seen, 
restricted to four cases, viz. high treason, murder, piracy 
with violence, and arson of naval storeyards, ships, dock- 
yards, etc. It is invariably executed by hanging, or, 
rather by dislocation ; though, strictly speaking, it is 
open to the Crown to demand the ancient method of 
decapitation in the case of execution for high treason. 
Capital punishment, after being a popular spectacle for 
centuries, was made private in 1868, so far as regards the 
punishment of murder. This rule does not apply to other 
cases ; but Casement, who was executed after conviction 
of high treason in 1916, was executed within the prison 
walls. The execution is followed within twenty-four hours 
by a coroner’s inquest on the body, which is buried within 
the prison precincts. The news of the execution is 
indicated to the public by the posting outside the prison 
walls of copies of the surgeon’s certificate of death, the 
sheriff’s declaration of due execution of the sentence, and 
the verdict of the coroner’s jury. 

2. Penal servitude, which was substituted for transporta- 
tion in 1853, when the overseas dependencies of the Crown 
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finally refused to receive convicts, is the punishment 
reserved for all the more serious crimes, other than the 
four capital crimes. It can only be awarded after a trial 
by a petty jury on indictment after a committal for 
trial by the magistrates or a coroner’s verdict. After some 
considerable hesitation, the minimum period for which it 
may be imposed has now been fixed at three years ; it may, 
as we have seen, frequently be imposed for life. But where 
penal servitude is prescribed by an Act of Parliament, 
the Court may, in its discretion, unless the Act expressly 
provides to the contrary, award instead imprisonment up 
to two years, with or without hard labour. 

Penal servitude commences with a short period of 
solitary confinement, which is followed by hard, but not 
severe work in agriculture, quarrying, and other outdoor 
pursuits, or in the prison workshops. 

It was a feature of the original scheme of penal servitude, 
set up in 1853, that convicts should, by good behaviour, 
be able to earn a remission of part of their sentences, and 
should obtain a revocable liberty by means of a license or 
ticket-of-leave. This feature was probably taken over 
from the old Regulations for transported convicts, and has, 
ever since, played an important part in the penal servitude 
system. The conditions under which licenses may be 
granted and revoked were laid down in the Penal Servitude 
Act of 1864 ; and the form is carefully prescribed by the 
Act. If a convict on license fails to observe any of the 
conditions on which his license is granted, he incurs a 
fresh penalty of three months’ imprisonment. And if he 
is guilty, during his liberty, of any offence recognized by 
the ordinary Criminal Law, his license is revoked ; and, 
in addition to undergoing the punishment for his new 
offence, he will afterwards be put to serve the remainder of 
his original sentence. Penal servitude may not be imposed 
on a person below the age of seventeen. 

3. Imprisonment — ^i.e. detention within a building of 
limited size without open-air occupation. It is now 
recognized that this is, time for time, a severer punishment 
than penal servitude ; especially w^hen it is really accom- 
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panied by hard labour. Accordingly, in substance, it is 
rarely awarded for longer than two years for a single 
offence ; though, when there has been a conviction on a 
peculiarly bad course of conduct, consecutive sentences 
of two years for different items may be awarded, or even 
penal servitude substituted for imprisonment. A child 
below the age of fourteen cannot be sent to prison ; and a 
‘ yotmg person ’ between fourteen and seventeen only if he 
is unfit to be detained in a ‘ remand home.’ 

Imprisonment with hard labour is a purely statutory 
punishment, which is now, owing to changes in the Prison 
Rules, becoming hardly distinguishable from ordinary 
imprisonment. 

4. Whipping . — It may perhaps come as somewhat of a 
surprise to a layman to learn that, despite the immense 
strides taken in the mitigation of the severity of the 
Criminal Law during the last hundred years, the punish- 
ment of whipping may still legally be inflicted in a good 
many cases. Whipping of females by State officials was 
finally abolished in 1820 ; and what may be called “ com- 
mon-law whipping,” i.e. whipping inflicted otherwise than 
under the provisions of a particular statute, in 1914. 
Moreover, when a whipping is ordered for a crime of 
violence under the Offences against the Person Act of 1861 
or the Larceny Act of 1916, the number of strokes to be 
inflicted, and the instrument to be used, must be specified 
in the sentence of the Court. The number of strokes may 
not exceed twenty-five (to be inflicted with a birch rod) 
in the case of boys under sixteen, and, in the case of other 
males, fifty. Where whipping is ordered by magistrates, 
the same particulars must be specified ; but here the 
number of strokes with a birch rod to be inflicted on a 
boy under fourteen must not exceed twelve. No one may 
be whipped more than once for the same offence ; and the 
indecent spectacle of public whipping has long since been 
abolished. 

5. Fine.— Pecuaiaxy penalties are among the oldest 
sanctions of the Criminal Law ; and, by the Common 
Law, there was no limit to their amount. Certain vague 
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geaeral restrictions on excessive fines were imposed by 
Magna Carta and the Bill of Rights ; but far more effectual 
in preventing abuses have been the statutory limitations 
imposed in the case of particular offences in recent years. 
When a fine has been imposed after a prosecution by 
indictment, the convicted person may be imprisoned for 
non-payment. But severe restrictions were imposed by 
statutes of the years 1914 and 1985 on the power of magis- 
trates to commit to prison for non-payment of fines 
imposed by courts of summary jurisdiction ; as well as for 
failure to comply with affiliation orders, or to pay local rates. 
The object of the later statute is to avoid what may be 
called ‘ automatic commitment,’ i.e. commitment as of 
course on proof of failure to pay. In the case of fines, 
enquiry as to the offender’s means must be held ; in the 
other two cases proof of means is essential for imprison- 
ment. 

6. Recognizances . — Closely allied to fines, but directed 
towards prevention rather than punishment, is a very 
ancient and salutary process of ordering an accused person 
to enter into recognizances, i.e. admissions of liability to 
the Crown, either with or without sureties. These recog- 
nizances are in the nature of bonds, by which the accused 
is ‘ bound over,’ either to re-appear in court to take his 
trial (‘ bail ’), or for good behaviour generally, or merely 
to keep the peace. In the event of the person ‘ bound 
over ’ failing in any of his undertakings, his recognizances 
are enforced, to recover the amounts in respect of which 
the accused or his sureties admitted themselves to be 
bound to the Crown. It is not necessary in all such cases 
to prove that an actual breach of the peace is apprehended. 

7. Police supervision . — This is a more modern form of 
prevention than entering into recognizances. It dates 
from 1871, and may be applied whenever, on a trial for 
an indictable offence, the accused is shown to have been 
previously convicted of any crime. He may then be 
sentenced to be, on the completion of his sentence for 
the later crime, ‘ under police supervision * for a period 
not exceeding seven years. During this period he must 
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notify, by personal appearance, the local police auth- 
orities of his address, and keep them informed of all 
changes of address, reporting himself once a month to the 
chief police official of the district. Moreover, even if no 
sentence of police supervision is passed, a person who has 
been convicted of an indictable offence after a previous 
conviction for any crime, commits an offence against the 
Prevention of Crimes Act, and incurs liability to a sentence 
of imprisonment, with or without hard labour, for a year, 
if he conducts himself in a suspicious manner in various 
ways. 


8. Preventive detention . — ^A still more drastic form of 
supervision was created by the Prevention of Crimes 
Act of 1908, which provided that, wherever a person 
is convicted of any felony or one of the more serious 


misdemeanours, and, on his own confession or the verdict 
of the jury, is an ‘ habitual criminal,’ i.e. has at least three 
times previously been convicted of such a crime, and is 
leading persistently a dishonest or criminal life, the Court 
before which the latest conviction occurs, having sentenced 
him to penal servitude, may sentence him to a minimum 
of five and a maximum of ten years’ preventive detention 
to commence with the expiry of the sentence of penal 
servitude. Preventive detention is served within prison 
walls ; and the prisoner is subject to the law as though 
he were undergoing penal servitude. Nevertheless, it is 
the policy of the Act gradually to mitigate the rigour of 
the discipline applied to him, and, by employing him in 
such work as may be best fitted to enable him to earn an 
honest livelihood on his discharge, to prepare him gradually 
to reto to civU life. Every three years the detained 
person s case is reviewed by the Secretary of State to 
determme whether he may be allowed out on license' or 
on probation, in manner to be later explained. 

PinaUy,^ was determined in a recent case, that the 
an habitual criminal, always an habitual 
cnmmd, did not hold, and that though, naturally, an 
accused person cannot get rid of the list of his fimer 
convictions, yet the mere fact that he was once branded 
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as an ‘ habitual criminal * does not make him so for all 
time. If on a later occasion the prosecution demands 
preventive detention on that ground, it must prove that 
the accused is at the time an habitual criminal. 

9. Borstal treatment . — The same statute as that which 
defined the sanction of preventive detention introduced 
also to the Statute-Book a new type of treatment for 
youthful adults, known as the ‘ Borstal system.’ The 
name is accidental, being derived from that of the village 
in which a large * reformatory ’ for this type of offender 
had been opened for experimental treatment some few 
years before, with promising results. The Act of 1908 
enables the Court before which a youthful offender between 
sixteen and twenty-one has been convicted of an offence 
entailing penal servitude or imprisonment, if it appears 
that, by reason of the convicted person’s criminal habits 
or tendencies, or association with persons of bad char- 
acter, such a course would be expedient, to sentence him 
or her instead to detention in a Borstal institution for not 
less than one nor more than three years. A similar treat- 
ment may be meted out to youthful offenders who have 
been convicted of a breach of the discipline of an ‘ approved ’ 
school, and, by the Secretary of State, to any offender, 
being of the ‘ Borstal age,’ who is at the time undergoing 
penal servitude, so that he passes the rest of his period 
in the Borstal institution. The object of ‘ Borstal in- 
stitutions ’ is, according to the Act, to give such industrial 
training and other instruction, and to apply such dis- 
ciplinary and moral influences, as will conduce to the 
reformation of the inmates and the prevention of crime. 

Persons undergoing detention in a Borstal institution 
may be released on revocable license, much in the same 
way as persons serving a term of penal servitude, but 
only after six months’ detention at least in the case of 
a male and three months in that of a female, and only 
if some one can be found willing to undertake to exercise 
supervision and authority over him or her. Moreover, on 
the expiry of his sentence, the inmate of a Borstal in- 
stitution remains under police supervision for six months. 
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If such inmate is reported by the Visiting Committee as 
incorrigible, and as exercising a bad influence on the other 
inmates, he may be transferred to an ordinary prison, 
there to serve the remainder of his period of detention. 

10. Detention in an inebriate retreat . — A reformatory 
treatment for offenders of a different type is that provided 
by the Inebriates Act of 1898, which authorizes the com- 
pulsory detention in a State or certified inebriate reforma- 
tory for a period not exceeding three years, of any person 
convicted of an offence punishable with imprisonment or 
penal servitude, where the Court is satisfied that the 
offence was committed under the influence of drink, and 
the offender admits, or the jury finds, that he is an habitual 
drunkard. Moreover, any person who is convicted four 
times within twelve months of any of a long list of offences 
consisting of what might be called ‘ aggravated drunken- 
ness,’ and who is an habitual drunkard, may be ordered 
detention in a certified inebriate reformatory for a similar 
period. Finally, where a person is convicted under the 
Children Act of 1908 of cruelty to his child, or the child 
of some person with whom he or she lives, and the Court 
is satisfied that he or she is an habitual drunkard, that 
Court may, but only with the offender’s consent, and 
subject to certain other conditions, substitute for a sentence 
of imprisonment an order of detention in a certified in- 
ebriate reformatory for not more than two years. 

11. Probation . — Perhaps the most distinctively enter- 
prising step taken by English Criminal Law during the 
present century has been the discretion, first given in 
1887, but confirmed and systematized by the Probation of 
Offenders Act, 1907, to the Court before which a person 
has been convicted of any indictable offence involving a 
liability to imprisonment. The Court may release such 
person on probation, on the grounds of his health, age, 
antecedents, or mental condition, or the trivial natme 
of the offence, or extenuating circumstances, condition- 
ally on his entering into a recognizance, with or with- 
out sureties, to be of good behaviour, and to appear for 
sentence when called on at any time during such period. 
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not exceeding three years, as may be specified in the 
order. In the case of offences summarily punishable, 
the Court may even go further, and dismiss the information 
or charge ; in either case ordering the offender to make 
good the damage caused by his offence. 

The Court may also order that the recognizance into 
which the accused person has been compelled to enter, 
shall contain a condition to the effect that the offender 
shall be under the supervision of a person named therein 
— ^usually the ‘ probation officer ’ attached to the Court, 
but not necessarily so. The function of this person is, 
subject to the directions of the Court, to visit and inform 
himself of the conduct of the person released on probation, 
to report to the Court as to his behaviour, and to advise, 
assist, and befriend him, even to the extent, where necessary, 
of finding him employment. 

Should the person released on probation fail to observe 
the conditions of his recognizance, he may be arrested 
and brought before the Court (preferably that before which 
his case was previously heard), which, if satisfied of the 
facts, may forthwith impose upon him the sentence to 
which he rendered himself liable by his original offence. 

In conclusion, reference may be made to the many steps 
taken by reformers of the English Criminal Law in recent 
years to mitigate, to the child-victims of society, the evil 
influences almost inevitably encountered by coming into 
contact with the atmosphere of crime and criminals. Most 
of these are now contained in the great consolidating 
measure known as the Children and Young Persons Act, 
1933. We can enumerate only a few of the more important. 
No child under the age of fourteen can be sent to prison. 
Judges and magistrates have special power to deal leniently 
with children and young persons, even though they are 
convinced of their guilt. Separate courts for dealing with 
juvenile cases apart from the surroundings of ordinary 
criminals’ tribunals are provided ; and to such courts no 
one but the parties interested, and their advisers, are 
admitted without the leave of the Court. It has been 
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pointed out in a previous chapter, that the rare power 
of excluding the general public from an ordinary Court 
of Justice may be exercised in cases in which a child is 
called as a witness in any proceedings relating to indecency 
or immorality. No child (other than an infant in arms) is 
allowed to be present during a criminal trial ; unless such 
child is the person charged, or his presence is required as 
that of a witness. 

Very strict limitations on the employment of children are 
also imposed by the law in the interests of their health 
and education. With rare exceptions, no child under the 
age of twelve may be employed for profit-making at all ; 
and no person under sixteen may be employed or engaged 
in street trading, or in begging for alms. Further, the 
‘local authority’ (i.e. the county or county borough 
council) has considerable powers of control and restriction 
of the employment of persons up to the age of eighteen. 

Perhaps one of the most remarkable recent provisions 
on the subject of juvenile delinquency is that which 
enables any person having charge of a child or young person, 
who is unable to control him by reason of his ‘ refractory ’ 
character, to apply to a ‘ juvenile court ’ to have him sent 
to an ‘ approved school,’ or placed under the supervision of 
a probation officer. The power of the courts to place 
youthful offenders on probation has been largely increased 
by the Children and Young Persons Act, 1933. 
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CHAPTER XIX 

THE CIVIL LAW AND ITS SANCTIONS 

More than oncerin contrasting the Criminal and the 
Civil Law, we have called attention to the obscurity, as 
well as the importance, of the distinction between them. 
Hitherto, we have been content to accept, provisionally, 
the distinction between Pleas of the Crown and Pleas of 
the Subject (or Common Pleas) ; and that distinction 
has, undoubtedly, great historical and social, as well as 
purely technical interest. But it has hardly the impor- 
tance which, to a layman, would appear to justify the 
great differences of principle apparent in the administra- 
tion of criminal and civil justice respectively; and, 
without further explanation, a layman is inclined to 
attribute these differences to that ‘ hair-splitting ’ instinct 
which he attributes to lawyers. 

It is, therefore, important to show, if we can, that the 
Civil Law is different from the Criminal Law, not only in 
form and procedure, but in spirit and object ; and that 
end will best be achieved by contrasting with the sanc- 
tions of the Criminal Law, explained in the preceding 
chapter, the sanctions of the Civil Law, the principles of 
which will be explained in the concluding chapters of this 
book. For it is in the contrast between the sanctions of 
the one system and the other, that we shall see most 
clearly the contrast between their respective spirits and 
objects. The sanctions of the one system (the Criminal 
Law), to put it shortly, are punitive, or, at least, disci- 
plinary ; those of the other (the Civil Law) are restorative 
or compensatory. From the former there is never entirely 
absent the spirit of stern reproof and chastisement ; and, 
in its more serious aspects, these traits are intense — ^as 
any one can see who attends a trial for, say, murder or 
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burglary. The atmosphere of the latter (the Civil Law) 
is that of the business meeting, at which sentiment and 
moral indignation are, as a rule, entirely out of place, 
and the only object is to get affairs straightened up as 
quickly as possible. One of the simplest illustrations of 
this distinction is the well-known rule, that a stipulation 
in a contract professing to impose a penalty (as distinct 
from a simple liability to pay compensation) on the party 
who breaks it, will not be enforceable. A penalty is a 
sanction appropriate only to the Criminal Law. 

The sanctions of the Civil Law are derived mainly from 
three sources — ^the Common Law, Equity, and the Law 
Merchant, the nature and history of which have been 
outlined in an early chapter of this book. 


Sanctions of the Common Law 

1. Recovery in kind, or restitution . — ^The earliest actions 
of the Common Law were known as ‘ real actions,’ i.e. 
actions in which, if successful, the plaintiff actually got back 
the thing which he had lost. They were applicable only to 
land, and only to such interests in land as carried ‘ seisin,’ 
or feudal possession of land, by their owners. This fact 
is the key to their history. Upon the seisin of land rested 
the eflBcient carrying on of the government of the King ; 
because it was the feudal tenants who were responsible 
for the military and other services to the Crown which 
were indispensable for that purpose. Consequently, it 
was of vital importance to the King and his officials to 
know “ how the land was set and by what men ” ; and, 
therefore, when there were two rival claimants to the 
possession of a fief, it was inevitable that the King’s 
judges should be called upon to decide the dispute, and 
to award seisin to the claimant who “ had the greater 
right.” In the interests of the King, their master, they 
could do no less. 

But here arose a serious quarrel. As we have before 
seen, all feudal landholders did not hold directly of the 



THE CIVIL LAW AND ITS SANCTIONS 251 

King ; only the * tenants-in-chief,’ a comparatively small 
body of great vassals. These admitted the right of the 
King, as their immediate lord, to decide the disputes of 
them, his direct vassals, in the presence of the -pares (or 
‘ peers ’) of his Court — i.e. the other tenants-in-chief of the 
King. This is the famous ‘ trial by peers ’ of Magna 
Carta, which has been so absurdly confused with the jury- 
system. 

But what the tenants-in-chief admitted in their own 
case, they claimed as a logical consequence in the case of 
their own under-vassals, and these, again, of their under- 
vassals, and so on, down to the base of the feudal pyramid. 
“ The King must not put his ban into the fief of the 
vassal ; nor must the vassal put his ban into the fief of 
the under-vassal. The King has the ban, but not the 
arriere-ban.” Such was the language of Continental 
feudalism. But William and his sons set their teeth 
hard against it in England ; and, after a century or so of 
bitter struggle, they achieved a brilliant victory, which 
broke feudalism, as a scheme of government, to pieces, 
and thus changed the course of English history. By 
the end of the twelfth century, it was admitted law in 
England that no action to recover seisin of land could 
be commenced without the King’s writ. After that, it 
was merely a matter of the skilful use of fictions, to destroy 
the jurisdiction of the feudal lords over their free vassals ; 
though they were nominally left in control of their serf 
tenants, or copyholders, until after serfdom had been 
swept away by the Black Death of the fourteenth century. 
Of the interests of the serf tenants and tenants for mere 
terms of years, the King’s judges at first took little account ; 
for these were not directly liable to the King for services, 
escheats, and other feudal dues. Thus the ‘ freehold 
estate ’ early became the chiefest and safest interest in 
land in England ; because its owner knew that, if he 
were unlawfully dispossessed, the King’s Courts, with the 
weight of the King’s arm behind them, would bid the 
sheriff ‘ re-seise ’ him, i.e. restore him to possession of his 
land. 
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So brilliantly successful was this development of royal 
authority, that it was naturally attempted to apply it to 
chattels, as well as land. Glanville, the great Justiciar 
of Henry II, who is supposed to have written in the latter 
half of the twelfth century, evidently thought that it 
could be so applied. Glanville knows the distinction be- 
tween criminal and civil pleas ; but of the almost equally 
famous distinction of later years, between ‘real’ and 
‘personal’ actions, he seems to know nothing. Ap- 
parently, according to his little book, you recover a horse 
or an ox which a borrower refuses to restore, and even 
your money which you have lent, in the same way as you 
recover your land of which you have been dispossessed, 
viz. by a writ of seisin to the sheriff. 

But the difficulties of this process, in the case of some 
chattels, are obvious. ^Suppose the defendant says : 
“ I’m sorry, but the ox died on me. I can’t give it you 
back.” The man may be a liar, or he may be perfectly 
honest. But, in either case, if the sheriff cannot find the 
ox, he cannot restore it to the plaintiff. Unlike land, 
an ox, a sheep, a horse, a coin can disappear or be de- 
stroyed. Even Glanville seems to see this when he says 
that if the thing has perished or been lost while in the 
borrower’s custody, the borrower is bound to return the 
lender a ‘ reasonable price.’ But he does not say how 
this price is to be recovered. 

About a century later than Glanville, we find Bracton, 
the first systematic expounder of the Common Law, 
boldly tacMing the difficulty. It is quite settled, he 
writes, that no real action will lie to recover a movable 
itself. You bring a personal action (the action of Detinue) 
to recover the movable ; but you must put a price upon 
the movable, and if the defendant chooses to pay the price 
and stick to the movable, he can do so, and, by the judg- 
ment in the action — ^to return the movable or pay the 
value — ^he will get a good title to the article, if he elects 
to do the latter. This (to us) amazing doctrine con- 
tinued to be open to dishonest defendants for six cen- 
turies, mitigated only by the cautiously exercised excep- 
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tion, that Equity, in the case of very rare and valuable 
articles, would decree specific restoration against an 
unlawful detainer. Then, in one of the procedural re- 
forms of the mid-nineteenth century, the Court was 
empowered, in any action for the detention of a chattel, 
on the request of the plaintiff, to compel the defendant 
to deliver up the chattel, instead of keeping it and paying 
its value. Long before that time, too, by the clever use 
of fictions, copyhold and leasehold interests in land, 
though not, as we have said, properly the subject of 
‘ real ’ actions, had been made reeoverable in specie by 
the action of Ejectment, which had, in effect, superseded 
the now obsolete ‘ real actions,’ even for the recovery 
of freehold estates. Thus, by the middle of the nineteenth 
century, the Common Law sanction of recovery in kind, 
or restitution, had been made applicable to all appropriate 
cases. 

2. Damages. — But, as the jurisdiction of the King’s 
Courts grew, and new offences came within their cogniz- 
ance, it became impossible to apply the remedy of recovery 
in kind, or restitution, in all cases. If, for example, I 
complain that a man has assaulted me, it is no good my 
asking to have the assault back again. Or if he has 
trespassed on my land, I do not want to trespass 
upon his. In the ancient days, the complainant would, 
perhaps, have been allowed to retaliate in kind; but 
the growing feeling for order and authority was be- 
ginning to be impatient of such primitive remedies. So, 
about the end of the thirteenth century, the King’s 
Courts adopted the practice of ordering the offender to 
make financial amends for his wrong-doing to the party 
injured. At first, apparently, owing to the scarcity of 
coined money, these amends took the form of a rough 
equivalent of the defendant’s goods. The old writ of 
Levari Facias ordered the sheriff to seize of the defendant’s 
goods and chattels so many as should be equal in value to 
a certain sum, and hand them over to the plaintiff in satis- 
faction of his claim. Somewhat later, the far superior 
Fieri Facias ordered the sheriff to ‘ make by sale ’ of the 
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defendant’s goods and chattels the sum of £ — , and pay 
it to the plaintiff in discharge of his claim. This is the 
commonest sanction employed by the Civil Courts at the 
present day ; and it ends perhaps eight out of ten of 
successful civil actions. The defendant pays the damages, 
or the plaintiff ‘ puts the brokers in.’ But, by a further 
extension of the idea, a defaulting defendant’s lands, as 
well as his stocks, shares, and other securities, can also 
now be got at to satisfy damages ; though the older 
barbarous practice of imprisonment for non-payment of 
ordinary debts or damages was abolished in 1869. It is 
advisable to say something in detail about this very 
important sanction of the Civil Law, and especially as to 
what is called the ‘ measure ’ of damages — i.e. the prin- 
ciple on which they are assessed. 

Generally speaking, the principle is : that the plaintiff, 
so far as money can do it, is to be placed in the position 
which he would have occupied if the defendant had not 
committed the offence for which he (the defendant) is 
cast in damages. That reads easy enough ; but a little 
thought will show that it is not always easy to apply it. 

For example, where the offence complained of is a 
mere breach of contract, it would not be reasonable to 
apply the principle in its naked simplicity. Thus, when 
a firm of mill-owners sent by carrier a mill-shaft which 
had been despatched from a foundry after repair, and the 
carrier was guilty of delay in delivery, the carrier was 
ordered to pay as damages a sum which represented the 
average loss which would have been suffered by the mill- 
owners in ordinary circumstances as the consequence of 
the delay ; not the loss which, as a matter of fact, the 
mill-owners had suffered by failing (owing to the absence 
of the shaft) to secure a specially valuable contract offered 
to them. The reason is, that the parties, by their con- 
tract, had imposed duties upon themselves, and that 
these duties had to be measured according to the conse- 
quences reasonably anticipated by themselves to flow 
from a breach of such duties. In other words, damages 
for breach of contract are calculated only upon the ‘ reason- 
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able and probable ’ consequences of the breach, i.e. those 
which both parties foresaw or might have foreseen. That 
is really a part of the bargain. If either party wants to 
guard against any special loss of a character unlikely to 
be contemplated by the other, then he must expressly 
stipulate for it by warning that other of the special loss 
which may occur through a breach of the contract. 

But the case of a ‘ tort,’ i.e. a civil offence not being 
a breach of contract, is somewhat different. In such a 
case, the principle has full play, however unexpected the 
results. For here the offender is not merely breaking 
a bargain, he is breaking the law of the land, and must 
take the consequences. Thus, w^here the employees of 
a charterer knocked down a plank which had been placed 
across the hold of a ship, and the plank, falling into the 
hold, which was full of benzine fumes, set fire to and 
destroyed the ship, the charterer was held responsible 
for the whole loss, notwithstanding the almost unpre- 
cedented character of the mischief. The mischief was, 
however unanticipated, the direct result of the carelessness 
of the charterer’s servants, for whose acts he was re- 
sponsible. On the other hand, even in cases of tort, 
remote consequences of the unlawful act cannot be taken 
into account. Thus, in the case last put, the fact that the 
destruction of the ship just before a rise in shipping rates 
caused the ship-owner to miss opportunities while another 
was being built, would not entitle him to claim damages 
beyond the market-value of the ship at the time of its 
destruction. 

Finally, there are one or two expressions concerning 
damages which have crept from professional into popular 
language, and therefore require a word of explanation. 
‘ Nominal damages ’ are said to be given, when some 
trifling sum, such as a shilling, is awarded to emphasize 
the fact that, while the plantiff’s rights have unquestionably 
been infringed, he has suffered no material loss. For 
example, A breaks a contract with B for the supply of 
coal. B goes into the open market and buys coal at a 
cheaper rate than that which he had agreed to pay A. 
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B has suffered no material loss by A’s breach of contract 
—rather the other way. Yet he is clearly entitled to 
damages ; because every breach of contract gives rise 
to an action for damages. Or, again, A walks casually 
across B’s field on his way to the railway-station. B would 
not have known it unless he had seen it or been told the 
fact. Yet he is entitled to nominal damages ; and the 
judgment awarding them will be a useful record of B’s 
protest against the trespass, and perhaps prevent a future 
pl^im by A to have a right of way across the field. 

‘ Vindictive damages ’ are a departure in principle 
from the true measure of damages, but are not infrequently 
awarded in cases of tort, and even, though much more 
rarely, in cases of breach of contract. They deliberately 
exceed the mere material loss suffered by the plaintiff, 
and are intended to mark the disapproval by the Court 
or the jury of the defendant’s conduct. Thus a peculiarly 
cowardly and unscrupulous libel, a particularly high- 
handed or insulting trespass, may be visited by awards 
of damages intended to punish the offender rather than 
to compensate the plaintiff. In contract cases, the chief 
example is the famous ‘ breach of promise,’ where the 
defendant has added to his legal offence by seducing and 
deserting the plaintiff, or has otherwise behaved scanda- 
lously. 

‘ Contemptuous damages ’ mark the disapproval by the 
Court or jury of the conduct of a successful plaintiff. The 
award of them is equivalent to saying to the plaintiff : 
“ You are technically right, but morally wrong.” Thus, 
if the plaintiff alleges that the defendant wrote and pub- 
lished of him to the effect that he (the plaintiff) had 
stolen a coat from the lobby of an hotel, and the evidence 
in the case, while failing to show that the plaintiff had 
stolen a coat from an hotel, showed a long line of con- 
victions of the plaintiff for stealing other things in other 
places, the plaintiff would (in the absence of privilege) 
be entitled to damages ; but the jury might estimate the 
value of his damaged reputation at a farthing. Such a 
verdict would have an important bearing on the question 
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of costs I and the large discretion exercised by the Court 
in the matter of costs, previously explained, is another way 
by which the strict principle of the measure of damages” 
is modified to suit individual cases. 

It is a melancholy example of the poverty of the language 
of English Law, that it can find no better word than 
^ damages ’ for the compensation which it awards in civil 
cases ; for the confusion between ‘ damage ’ i.e. the loss 
which is the cause of the award of ‘damages,’ and ‘damages’ 
themselves, is an endless source of perplexity to students 
of that law. But it would be hopeless now to try and 
alter the practice. 


Equitable Sanctions 

We have before referred to the mysterious blight which, 
at the end of the thirteenth century, appears to have 
fallen upon the activities of the Common Law Courts. 
After their brilliant predecessors of the mid-twelfth and 
early thirteenth centuries had passed away — ^the men who 
had really built up the Common Law and its sanctions — 
the King’s judges seemed to lose the inventiveness and 
originality which had produced the earlier stages of the 
Register of Writs, and the sanctions of restitution and 
damages. More than that, it seems that they even allowed 
some of the sanctions which their predecessors had freely 
used, to die out. Restitution and pecuniary damages 
became the only sanctions of the Civil Law. 

Naturally, the new Court of the Chancellors, the Equity 
tribunal which, as we have seen, made its appearance in 
the fourteenth century to supplement the deficiencies of 
the Common Law, found its opportunity in this state of 
things. And, in fact, as we shall see, the greater number 
of the sanctions of the Civil Law now in force have an 
Equity origin ; though of course, since the passing of 
the Judicature Act of 1878, they have been freely grantable 
in all branches of the Supreme Court, and even, to a large 
extent, by the County Courts. But, this change not- 
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withstanding, they have retained one or two peculiar 
characteristics of their origin which are not quite easy even 
for lawyers to understand, and which will, therefore, be 
the better understood for a few preliminary words of 
explanation. 

Common Law remedies are a matter of right, or, as it 
is put, ex debito justitiae. That is to say, if a man proves 
that another has trespassed on his land, or broken his 
contract, or infringed his patent, the injured party has a 
right to damages, however much his own carelessness or 
even moral misconduct may have contributed to his loss ; 
unless, of course, some express statute, such as the Limita- 
tion Acts, has deprived him of them. But the origin of 
Equity was the King’s ‘ grace,’ or favour ; and a favour 
cannot be demanded as of right. Consequently, it is 
said to be a rule of Equity that all its remedies are dis- 
cretionary, and can be withheld or granted at the option 
of the Court, after considering all the circumstances. 
Perhaps this rule would be better stated by saying that 
equitable remedies are discretionary when there is an alter- 
native common law remedy for the same wrong. The writer 
questions whether, in matters in which Equity exercised 
an ‘ exclusive ’ jurisdiction— i,e. which the Common Law 
Courts entirely refused to entertain — Equity could ever 
have refused a remedy which had once been recognized as 
in the armoury of the Court ; however careless, or tricky, 
or umeasonable the conduct of the plaintiff. To take a 
conspicuous example, would it have been possible for the 
old Court of Chancery, or, consequently, the new Courts 
which have inherited its business, to refuse to administer 
a trust, on the ground that the beneficiaries had behaved 
badly ? 

^ But, in matters of ‘ concurrent ’ jurisdiction, where the 
historic function of Equity is to supplement the Common 
Law by alternative remedies, then it is quite clear that the 
remedies of Equity, both before and since the Judicature 
Acts, are discretionary. The Court may refuse a decree 
of specific performance on the ground that it could not 
supervise the execution of its own decree ; it may refuse 
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an injunction on the ground that the offence complained 
of is trifling, or that the plaintiff has ‘ asked for trouble,’ 
or that he has not ‘ clean hands,’ or even that the balance 
of convenience is on the side of leaving the plaintiff to 
his alternative remedy of damages. For, in these cases, 
the Court will not be turning away empty a suitor with a 
legitimate grievance, but only giving him one remedy 
instead of another. At the same time, it must be clearly 
understood, that equitable remedies are not capriciously 
refused. In the ordinary way, they will be granted as of 
course in ordinary cases. It is only when special cir- 
cumstances are present that they are refused. 

The second peculiar characteristic of equitable remedies 

is, that they cannot be enforced to the disadvantage of 
persons with legal rights, unless these latter persons have 
been guilty of some lapse of conduct which would render 

it, in the view of the Court, inequitable for them to insist 
on their legal rights. This important characteristic derives 
from the original character of the Chancellor’s tribunal, 
as a Court, not merely of ‘ grace,’ but of ‘ conscience.’ 
The original function of the Chancellor, as an ecclesiastic 
and the ‘ Keeper of the King’s conscience,’ was not so 
much to compensate the plaintiff for the loss which he 
had sustained by the defendant’s misconduct, as to purge 
the defendant’s conscience from the load of guilt which 
it had incurred by his inequitable conduct. It is quite 
true that, in many instances, the results of the two methods 
are the same — e.g. where a trustee who has lost £500 of 
the trust money through negligence is ordered to repay 
it to the trust fund out of his own pocket. But this is 
by no means always the case. For example, a trustee 
speculates in his own business with a trust fund, which 
is, of course, a gross breach of trust. For a wonder, he 
not only gets it back, but makes a large profit — say 
£5,000. He replaces the sum borrowed ; the interest 
has been regularly paid to the beneficiaries ; and the 
latter may be totally unaware that the breach of trust 
has taken place. Moreover, in the ordinary meaning 
of words, they have suffered no loss. Yet, if the facts 



260 


THE CIVIL LAW 


are discovered, the trustee can be ordered to pay to 
the trust fund the whole of the £5,000 profit made by him 
in the speculation, or be sent to prison if he doesn’t. He 
caimot be allowed to keep for himself money gained by 
a breach of trust. It would be a load upon his conscience, 
for which, in the language of a mediaeval Chancellor, “ il 
sera dam in hell.” 

Conversely, if the defendant’s conscience has been quite 
clear, and his position is correct at the Common Law, no 
equitable remedy can be used against him, however hard 
the rule on equitable claimants. To take the simplest 
case. A and B, trustees, conspire together to sell the 
trust property and pocket the proceeds. They offer the 
property to C at a fair price ; and C, having no suspicion 
of wrong-doing, though he knows there is a trust, and 
having taken every precaution required by statute or 
judiciary law of a prudent purchaser in such cases, pays 
his money and gets a legal conveyance of the legal title 
of the trustees, who immediately bolt with the money. 
C cannot be called upon by the defrauded beneficiaries to 
restore the property, though, in a sense, it was ‘ their 
property.’ For the rights of the beneficiaries were equit- 
able only, and those of C, though later in date, were 
legal, and, moreover, C’s conscience is clear. Needless 
to say, if C were a party to the trustees’ fraud, 
the case would be entirely different. Owing to recent 
important changes in Property Law, the requirements 
imposed upon the person who used to be known as the 
“ purchaser for value without notice ” have changed also, 
as will be later explained. But the principle is the same. 
If the legal owner’s conscience is clear according to equit- 
able standards, he cannot be touched. 

We proceed now to enumerate the specifically equitable 
sanctions or remedies. 

8. Decree . — ^We take this first, because it is character- 
istic of all equitable remedies. The Common Law is said 
to act in rent. Its language is : ‘ It is adjudged ’ (that 
the plaintiff recover seisin, or that damages be recovered 
against the defendant). Equity acts in personam ; its 
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language is : “ It is ordered (or decreed) that the defen- 
dant do so and so.” The common law judgment is left 
to the sheriff to execute ; the decree or order in Equitj 
must be obeyed directly by the party to whom it is ad- 
dressed, on pain of committal to prison for contempt of 
Court. Much more flexible and comprehensive remedies 
than the mere restitution of property or payment of 
damages may result from the decree. Take the typical 
case of a decree for redemption of mortgaged property, 
upon which a loan has been advanced by the defendant 
(the ‘ mortgagee ’) to the plaintiff (the ‘ mortgagor ’). The 
former has been in possession of the property for some 
years. Some interest has been paid ; some is in arrear. 
The mortgagee has received some of the rents ; on the 
other hand, he has expended money in repairs. The 
mortgagor declares that the balance is in his favour, and 
that he ought to get back his property at once. The Court 
decrees a redemption, but requires the mortgagee to bring 
in an elaborate accoimt, showing incomings and outgoings. 
If the balance is favourable to the mortgagor, the mort- 
gagee is to reconvey the property to him at once ; if not, 
the mortgagor is to have six months in which to pay 
what is due, or be for ever ‘ foreclosed,’ or deprived of 
his property. Or the Court may even order the property 
to be sold and the proceeds divided. All this is very 
different from the simple judgment for restitution or 
damages, which would be utterly inadequate for the ease 
supposed. Other forms of decrees will appear later. 

4. Administration of estates . — ^This was an early and 
obvious result of the equitable jurisdiction in Trusts ; and 
it is, perhaps, the very oldest of equitable remedies. It 
was idle to order a recalcitrant trustee to carry out his 
trust, unless the Court were prepared to stand over him, 
so to speak, and insist on his doing it properly. Obviously, 
again, the Court could not send its officials all over the 
country to instruct trustees in their duties. Consequently, 
from a very early date, it took the management of trusts 
into its own hands, and, through its elaborate organization 
of officials — Masters, Clerks of various kinds, Controllers, 
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Agents, Record keepers, and the like — ^practically became 
itself a trustee on a large scale, administering trust pro- 
perty, consenting or withholding consent to the marriages 
of ‘ wards in Chancery ’ (i.e. persons interested in trust 
funds administered by the Court), deciding how orphans 
should be educated and paying for such education out of 

monies in Court to the credit of the said trust,” and 
performing countless other functions. When freehold 
estates were made for the first time devisable by will in 
1540, testators, not unnaturally, ‘ charged ’ various pro- 
visions for younger children and others on their estates ; 
and, as the Common Law Courts had no machinery for 
raising or realizing such charges, the business fell to the 
Court of Chancery, for the ordinary testamentary tribunals, 
being Church Courts, could not touch land. Finally, with 
the decay of the Church Courts in the sixteenth and 
seventeenth centuries, the Court of Chancery became the 
usual jurisdiction for the administration of deceased 
persons’ estates generally ; and the vast administrative 
machinery of the Court began to acquire that reputation 
for sloth, complexity, and even worse defects, which were 
so happily satirized by Charles Dickens, the novelist, in 
the mid-nineteenth century. Fortunately, his efforts bore 
real fruit ; and the abuses of the Court were rapidly re- 
formed in the third quarter of the century, without, how- 
ever, depriving Equity of any of its valuable administrative 
remedies. 

5, Injunctions . — ^An injunction is d special form of 
decree, essentially prohibitive in character, and usually 
somewhat limited in scope. It orders the defendant to 
cease or refrain from doing an illegal act. In its earlier 
stages, it seems to have been used chiefly to prevent a 
person exercising his common law rights in a manner 
which Equity regarded as inequitable. Thus, for example, 
if a mortgagee, after Equity had laid down the principle 
that all mortgages were redeemable at any time, refused 
to reconvey the property when the mortgagor was ready 
to pay off the debt, and sought to eject the mortgagor in 
the Common Law Court on the ground that he, the mort- 
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gagee, was the legal owner of the land, the mortgagor 
would begin a redemption suit in Chancery, and ask for 
an injunction against the mortgagee, forbidding the latter 
to continue his ejectment action ; and this injunction 
would be granted as of course. 

Naturally, this practice led to friction between the 
Court of Chancery and the Common Law Courts ; because, 
in effect though not in form, it prevented the Common 
Law Courts entertaining lucrative actions. A rather 
disgraceful struggle between the two jurisdictions ensued, 
which was ended in favour of Chancery by the wisdom of 
King James I ; but the practice of granting injunctions 
to prohibit lawsuits in Courts of co-ordinate jurisdiction 
was really scandalous, and, it having become totally un- 
necessary by the policy of the Judicature Acts, was by 
them abolished. 

Meanwhile, however, the practice of granting injunc- 
tions as aids to Common Law proceedings had been 
steadily developed by Chancery, and is now admitted to 
be of the highest value. Thus, for example, if A asserts 
that he has a right of way across a field belonging to B, 
and proceeds to exercise it, B’s only common law remedy, 
if he denies A’s right, is to sue A for trespass on each occa- 
sion on which A crosses his field. Probably he will only 
get nominal damages in each case ; and the costs will be 
ruinous. But, by adding in his first action a claim for an 
injunction, B will not only get the question of right 
decided, but, if successful, unless A renounces all further 
claim, B will get against A an order prohibiting him (A) 
from continuing his unlawful acts, on pain of being put 
in prison if he disobeys. Such orders are invaluable in 
preventing impecunious and obstinate wrong-doers com- 
pelling owners of property to engage in a continual series 
of lawsuits at their own expense. 

But a still greater advantage of an injunction is, that 
it may be granted to prevent the doing of a merely appre- 
hended wrong. Thus, if my neighbour is engaged in 
building operations which I fear will, when completed, 
darken my windows, it is much better for both of us that, 
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if he is really contemplating a legal wrong, he should be 
stopped at once, instead of having afterwards to pay 
heavy damages or to pull down a costly building. So I 
need not wait until my windows are actually darkened, 
before brin g in g an action for an injunction, though I 
cannot, of course, claim damages for a wrong which has 
not yet been committed. If the Court, on hearing the 
case, decides that my neighbour’s plans will, if carried 
out, injure my legal rights, it will grant the injunction ; 
unless my neighbour will voluntarily agree to modify his 
plans to avoid the danger. 

It has been said above, that an injunction is essentially 
prohibitive in character. Nevertheless, the Courts not 
infrequently grant what is called a Mandatory Order to 
restore the status quo which has been altered by the defen- 
dant. Thus, in the case above put, if my neighbour, 
hearing of my intention to bring an action, should crowd 
on work all night and Sundays to get his wall up before 
the Court can hear my claim to an injunction, this would 
not help him. If the Court took the view that my claim 
was right, it would order my neighbour to pull down his 
wall, at any rate to the extent necessary to restore my 
light. In former days, there was considerable ingenuity 
in the wording of such orders, to maintain the prohibitive 
form of the injunction. My neighbour would be forbidden 
“ to continue to allow the wall to remain un-pulled down.” 
But this reverence for form, as distinct from substance, 
has long since disappeared. 

One other very interesting feature of injunctions deserves 
mention. It is, of course, an essential feature of English 
justice that no sanction shall be applied until the facts, 
and the law applicable to the case, have been thoroughly 
established. But this process may take time ; and, 
meanwhile, the injury sought to be remedied may be 
causing immense harm. In such a case, the plaintiff may 
apply to the Court for an ‘ interlocutory injunction,’ i.e. 
an injunction to take effect temporarily, till the rights of 
the parties are ascertained ; and this application, if really 
urgent, may be made ex parte, i.e. without notice to the 
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defendant. Obviously, if the Court grants the request, 
especially in the latter case, it runs a serious risk of inflict- 
ing hardship on the defendant, if it should ultimately 
appear that he has not been doing or contemplating any 
wrongful act at all ; as, for example, when a big building 
operation is stopped, at a cost of thousands of pounds. 
To avoid this danger, the Court, as a condition of granting 
an interlocutory injunction, always requires the applicant 
to “ enter into the usual undertaking in damages,^’ — i.e. to 
undertake that, in the event of the defendant proving 
right, he (the applicant for the injunction) will indemnify 
the defendant against the loss incurred by reason of his 
obedience to the order. This undertaking, which will be 
summarily enforced, entails a serious liability upon the 
person who enters into it. 

Injunctions are usually granted to prohibit torts, actual 
or apprehended ; but they may be also, and frequently 
are, granted to prevent breaches of negative contracts. 
Thus, if a tenant has agreed in his lease not to hold an 
auction on the premises, and he proceeds to advertise an 
auction to be held there, he may be stopped by an 
injunction. 

6. Specific performance of contracts. — Vft have seen that 
the uniform common law remedy for breach of contract 
is judgment for damages. But there are some contracts 
for the breach of which damages are a very inadequate 
remedy. Suppose I have been saving for years to buy a 
house which has attractions of sentiment, convenience, 
or beauty for me. The owner expresses his willingness to 
sell it to me at a certain price, and signs a contract to that 
effect. I want the house, not damages. The owner, 
perhaps tempted by a higher offer, refuses to carry out his 
contract. Equity, in the absence of special circum- 
stances, will grant me a decree for ‘ specific performance * 
— i.e. will order the vendor, on pain of being committed 
to prison, to convey the house to me on payment of the 
price agreed between us, or, if he is still recalcitrant, will 
direct a Master of the Court to convey on his behalf. 

That is, evidently, a remedy most superior to a mere 
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judgment for damages in many cases ; and, though it is 
mainly confined to contracts for acquiring an interest in 
land, it may also be granted of contracts to purcnase 
stock, shares, or other permanent securities of which there 
is only a limited quantity, and which the purchaser cannot, 
therefore, buy in the open market. The Court has also 
power to apply it to all contracts for the purchase of 
goods ; but it is rarely granted in such cases. 

It will be observed that, though a decree for specific 
performance superficially resembles a mandatory order 
or injunction, it is really fundamentally different, as it 
is essentially positive in character, and only applicable to 
contracts, not torts. 

7. Receivers {and Managers ). — Though only of an 
‘ interlocutory ’ or temporary character, this very im- 
portant remedy of Equity must not be overlooked. It is 
often vitally necessary, in view of protracted litigation, 
to prevent the property involved from going to wrack and 
ruin by neglect or peculation. Particularly is this the 
case in actions for dissolution of partnerships, actions on 
disputed claims to land, actions to realize mortgages, 
and the like. In such cases, the Court will appoint a 
receiver, as its own official, to hold and account for the 
income of the property, and either to pay it into Court, or, 
ultimately, to hand it over to the successful party. It also 
appoints a receiver to take in execution some property of 
a debtor which, for technical reasons, cannot be reached 
by the creditor by the ordinary legal process. 

The Court is reluctant to enter, even indirectly, upon 
the risks of management ; but, where a business is in- 
cluded in a security which the creditor is trying to enforce, 
it will do so. It wiU then be the duty of the manager to 
carry on the business under the direction of the Court, 
for the benefit of the persons ultimately proved to be 
entitled to it. 

8. Control of documents . — ^This is a very valuable and 
somewhat modem equitable remedy. The old Common 
Law Courts wavered between the primitive idea that a 
document was a mere chattel, like a horse or ox, valuable 
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for its physical qualities only, and, as an alternative, the 
almost equally primitive view, that it was a ‘magic/ 
or ‘ charm,’ which must be treated with superstitious 
reverence. Equity, the jurisdiction of the scholarly 
Chancellor, was much bolder, and realized, on the one 
hand, that a false or misleading document may do infinite 
harm if it is allowed to remain in circulation, and, on the 
other, that a document is merely a form of expressing the 
parties’ intentions. Common Law will, no doubt, refuse 
to enforce a forged bond, or a vTitten contract obtained by 
fraud ; but Equity does much more, for it orders fraudu- 
lent or misleading documents, or documents obtained by 
coercion, to be delivered up for cancellation or destruction. 
And, if it is clearly proved that a document, owing to a 
mistake in transcription or otherwise, does not represent 
the true agreement of the parties, which agreement is 
proved by other evidence, it will ‘ rectify ’ the document — 
i.e order it to be altered to express the real agreement 
of the parties. Unfortunately, it cannot, in spite of the 
clearest evidence, do this with the will of a deceased 
person ; for that would be to violate the express provision 
of an Act of Parliament to the effect that the actual will 
administered must be ‘ signed by the testator.’ 

9 . Declaratory Order. — There is some dispute as to 
whether this very modern remedy is now a common law 
or an equitable sanction. Historically, it has clearly an 
equitable origin ; and the wording of the Rule of Court, 
under which it is exercised, seems still to give it an equit- 
able character. Briefly put, it is a formal expression by 
the Court, after hearing evidence and argument, as to the 
rights of the parties, not followed by any ‘ consequential 
relief,’ i.e. direction to either party to pay damages or do 
any other act. It may even be pronounced with regard 
to future as well as past conduct ; but it cannot be invited, 
of course, in a purely hypothetical case. Thus, if parties 
contemplating a family or marriage settlement were to 
ask the Court to say what would be the legal effect of a 
certain arrangement if embodied in a deed, the Court would 
reply : “ Wait till the case arises.” But if, after having 
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entered into the arrangement, the parties were honestly in 
doubt as to their rights, and unwilling to embark on 
hostile litigation, they might, either by formal action, or, 
in some cases, by informal summons, ask for the opinion 
of the Court to guide their future conduct. Doubtless 
such a remedy, if it can be classed as a sanction at all, 
is open both to theoretical and to practical criticism. It 
is certainly inconsistent with the general principle of 
English judiciary law : that every judgment is the result 
of hostile, or at least, adverse action by one person against 
another. And the practical dangers of making a judicial 
declaration on a point which may at some time be the 
subject of really hostile controversy among persons not 
parties to the proceedings, are odious. Nevertheless, 
the declaratory judgment, used with caution, is a valuable 
weapon in the armoury of civil justice. It would, of 
course, be wholly out of place in criminal proceedings. 


Sanctions of the Law Mebchant 

Of these the only two which there is space to deal with 
are Bankruptcy and the Admiralty action in rent. 

10. Bankruptcy . — ^The essence of this sanction is, that 
it compels the proportionate distribution of the whole 
of an insolvent debtor’s property among his creditors, 
instead of leaving the latter to obtain payment at hap- 
hazard, by pressure, favour, luck, or otherwise. It was 
incorporated into English Law by statute in the sixteenth 
century ; but, for the first three centuries of its existence, 
it was confined in its application to merchants, for whom 
it is, of course, a vital necessity. Since 1861, however, all 
adults have been made subject to the bankruptcy laws ; even 
married women can, by a very recent change in the law, 
now be made bankrupt. An insolvent person can be 
adjudicated bankrupt on his own petition or that of 
a creditor ; and there are certain ‘ acts of bankruptcy,* 
the commission of any one of which by a debtor is primd 
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facie proof of a creditor’s right to an adjudication. An 
adjudication of a person as a bankrupt does not destroy his 
legal capacity; but the whole of the property (in the 
broadest sense) which he owned at the date of the pre- 
sentation of the petition, or within three months before, 
vests in the Official Receiver of the Court or a ' trustee ’ 
appointed by the creditors, and is distributed as ‘ dividend * 
among those who have established or ‘ proved ’ their debts, 
in strict proportion to the amount thereof. Moreover, 
any property, including the benefit of any contract (with 
certain limited exceptions) coming to or entered into by 
the bankrupt before his discharge, can, with due regard 
to the interests of persons who have dealt with the bank- 
rupt in good faith, even with knowledge of his bank- 
ruptcy, be claimed by the Official Receiver or trustee, 
for the benefit of the creditors who were such at the 
commencement of the bankruptcy ; creditors becoming 
such during the bankruptcy having no claim tiU the pre- 
bankruptcy debts are satisfied. It will readily be under- 
stood, therefore, especially as bankruptcy proceedings are 
by no means private, that the unfortunate bankrupt, 
especially if he be an honest man, has a hard struggle to 
earn a living ; while, for the dishonest bankrupt, there 
is a whole list of ‘ bankruptcy offences ’ for which he can be 
criminally punished. Moreover, all bankrupts must 
undergo ‘ public examination ’ as to their affairs ; and 
at such examination any creditors may put the most 
searching questions to the bankrupt with a view to discover 
traces of property concealed by him. Some transactions 
entered into by the bankrupt at any time within ten years 
prior to the commencement of his bankruptcy may be 
overhauled by the Official Receiver or trustee ; and, if 
they appear to have been arranged with a view to defraud 
creditors, they will, again subject to the rights of bond 
fide purchasers, be ruthlessly set aside by the Court, 
and all property covered by them seized for the benefit of 
the creditors. 

Not until the bankrupt has been formally * discharged ’ 
from his bankruptcy, is he a free man again; and, even 

E.L. — lO 
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then, he finds himself disqualified for five years from 
seeking Parliamentary or municipal honours. On the 
other hand, his pre-bankruptcy debts (with certain excep- 
tions) are wiped out, and can no longer be enforced 
against him. 

11. Action in rem . — This is a very valuable remedy 
applicable only to claims in respect of a ship or cargo 
within the jurisdiction of the Admiralty, i.e. on rjvers 
and coasts within high-water mark. Strictly speaking, 
it is not a final, but only an ‘ interlocutory ’ remedy ; 
for the claim of the plaintiff is not, technically, against 
the ship or cargo, but against the owners, and the latter 
can at once procure a release of their property by giving 
bail for the amount of the claim and costs. But the 
power to arrest ship and cargo may often mean the dif- 
ference between complete success and complete failure 
of the claim — as, for instance, when the owners of the 
ship and cargo are foreigners having no other assets in 
England. 

The process can only be used to enforce claims arising 
out of ship, cargo, or voyage, such as seamen’s wages, 
freight, injury to life or property by collision (limited 
to the e^ctent provided in the Merchant Shipping Act), 
necessaries purchased for the use of the ship under various 
circumstances, and the like. The remedy must not be 
confused with the extra-judicial remedy of a ‘ maritime 
lien ’ — i.e. a preferential claim or security upon a ship 
and cargo for services rendered in respect of them ; though 
the fact that a lien of this kind is enforced by a sale after 
a judgment in rem (i.e. binding on all persons) is very 
apt to cause confusion. The vital distinction between the 
two cases is, that, in the case of the action in rem the 
liability of the defendant is not limited to the value of 
the ship and cargo arrested, while a maritime lien can 
only be enforced against the property and not against 
the person. Moreover, certain claims which may be 
enforced by an action in rem do not give rise to a maritime 
lien. 

The arrest of the ship and cargo in the action in rem 
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!s carried out by the Admiralty Marshal. Vessels of the 
Royal Navy are not subject to arrest in an action in 
rem ; nor are mail ships which have given proper security 
against default in manner provided by certain modem 
statutes. 


Having now glanced at the chief sanctions of the Civil 
Law, we proceed to consider its substantive rules. And, 
in arranging the treatment of the subject, we are fortunate 
in finding a fairly general agreement among the jurists 
and legislators of civilized countries as to the divisions 
into which it can most conveniently be broken up. Thus, 
by the general practice, not only of Western Europe, but 
of America and such Oriental coimtries as have produced 
modern legal codes, the Civil Law of a State may be 
conveniently studied under the heads of (a) Family Law, 
(6) Law of Property, (c) Law of Obligations, and (d) 
Law of Succession on Death. 

There is, however, one important respect in which it is 
not possible, or at least advisable, to follow Continental 
practice. Most Continental systems of law distinguish 
between the Civil Code and the Commercial Code. In 
England, mainly owing to the activities of Lord Mansfield 
in the eighteenth century, previously alluded to, no such 
distinction now exists. Commercial Law is here part of the 
Civil Law ; and, though there is a so-called ‘ Commercial 
Coimt,’ it is really only a sitting of the King’s Bench 
Division, ear-marked for commercial cases. Consequently, 
English Civil Law includes what, in other countries, would 
be called Commercial Law. 

And it is proposed in this book to make one other 
departure from the Continental scheme. The Law of 
Succession on Death falls, inevitably, into two parts, 
viz. Succession on Intestacy, i.e. where the deceased died 
without leaving a valid will or testament, and Succession 
by Testament, where he left a valid will. No doubt, in 
a code or treatise intended to go into elaborate detail, 
there is much material which is common to these two 
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kinds of succession, e.g. collection and realization of 
property, payment of the deceased’s debts, and the like. 
And this fact, in such works, doubtless justifies a separate 
department of Succession. 

But where, as in the present book, the treatment of 
the Civil Law must necessarily be restricted to drawing the 
broadest outlines, there is much to be gained by treating 
the Law of Intestate Succession as a branch of Family Law 
(with which it is, indeed, most intimately connected), and 
the Law of Wills or Testaments as part of the Law of 
Property (with which also, it is closely bound up). This 
departme will not only avoid repetition, and thus favour 
brevity, but will have the advantage of grouping together 
topics only really intelligible in connection with one another. 
If it is objected, that it is no good talking about succession 
to property until it has been explained what property 
is, the answer is, surely, that everyone, layman or lawyer, 
has a fair working knowledge of what is meant by ‘ pro- 
perty’ — sufficient, at any rate, to enable him to under- 
stand that the Law of Succession on Intestacy provides 
for the passing on death of what a person dies entitled to. 



CHAPTER XX 

FAMILY LAW : 1. HUSBAND AND WIFE 

Fob legal purposes, a ‘ family,’ at the present day, is the 
unit produced by a lawful marriage up to a limited 
number of steps or ‘ degrees ’ of relationship. It is not 
quite easy to determine where, for legal purposes, a family 
ends ; but there are certain practical tests which seem 
to suggest the third degree as the limit. These are (1) 
liability for maintenanee, which is limited to the second 
degree, (2) prohibition of inter-marriage, which extends 
to the third degree, and (3) ability to succeed on intestacy, 
which also extends only to the third degree, though, by 
reason of the death of a relative in the third degree in 
the life-time of the intestate, the descendants of such 
relative, who would, of course, be in the fourth, or even 
a remoter degree from the intestate, may quite possibly 
succeed to the latter’s property. 

In any case, it is obvious that marriage is the great 
factor in the establishment of a family, and that a summary 
of the Marriage Laws is a necessary preliminary to an 
understanding of Family Law — indeed, it forms a con- 
siderable part of it. It will, in fact, be found that, when 
the Law of Marriage and its legal consequences have been 
stated, there will be little more to say about Family Law. 

Marriage may be defined for purposes of English Law, as 
the legalized union of two persons of different sexes, at 
the time of the marriage unmarried, with the object of 
setting up together a permanent and exclusive domestic 
life of the completest intimacy, spiritual and physical. 
Inasmuch as such a imion must, according to English 
Law, be entirely spontaneous on both sides, it is often 
described as a ‘ contract,’ i.e. an agreement enforceable 
by law. But this practice has its dangers ; for it leads 
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inevitably to the assumption, that marriage is a contract 
having the same qualities as ordinary contracts in English 
Law — a most profound error. For a marriage union 
differs from an ordinary contract in the facts that (a) 
it can only be effected by the use of certain prescribed 
forms or solemnities in which the State is represented, 
(fe) its terms and consequences cannot be modified by the 
agreement of the parties, however clearly stated before 
the entry into the union, (c) a marriage cannot be dissolved 
by the mere agreement of the parties, and (d) even at the 
present day, marriage imposes on the parties certain 
duties, and invests them with certain rights and liabilities, 
not only towards one another, but towards members of 
the community generally. In fact, almost the only 
feature common to marriage and an ordinary contract 
is, that both are, or at least are supposed to be, entered 
into freely and voluntarily by parties who have full 
knowledge of what they are doing. But even in this 
respect there are differences ; for it would take far more 
cogent evidence of fraud or mistake to render void an 
apparently valid marriage, than it would to dissolve an 
ordinary contract. The peculiarities of the marriage 
contract, noticed above, will serve as a ground-plan for 
our treatment of the subject. 


Solemnities of a Lawful Marriage 

Regarded from the standpoint of the mode of celebra- 
tion, English marriages faU into two groups — ^Anglican 
and non-Anglican. 

1. Anglican marriages are those which are celebrated 
according to the rites of the Established Church of England. 
Till the passing of the famous Marriage Act of 1753, known 
as ‘ Lord Hardwicke’s Act,’ the rules of the Established 
Church on the forms of its marriages were deplorably 
lax ; the Council of Trent, which greatly stiffened the 
doctrine of the Western Church on that subject, having 
been held after the Reformation, so that its decrees were 
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not binding on the English Church. So great were the 
evils of this state of things, that Lord Hardwicke’s Act 
and later legislation require that an Anglican marriage 
shall be celebrated in a church or public chapel of the 
Establishment, authorized for the celebration of marriages, 
by a clerk in Holy Orders, in the presence of two witnesses, 
and, except in marriages celebrated under the ‘ special ’ 
license of the Archbishop of Canterbury, between the 
canonical hours of 8 a.m. and 6 p.m. There would appear, 
also, to be little doubt, that the use of the (or a) Marriage 
Service in force for the time being in the Liturgy of the 
Church of England, is essential to the validity of an Anglican 
celebration. The clergyman celebrating the marriage 
cannot act as a substitute for a witness ; nor can he 
lawfully celebrate his own marriage. 

But, in addition to the actual requirements of celebra- 
tion, every marriage must be preceded by a step or steps 
intended to secure publicity and deliberation before the 
celebration. “ In the case of an Anglican marriage, there 
is a choice of four alternatives in this respect. One of the 
intending parties to the marriage must procure, within three 
months prior to the marriage, either (i) the audible publi- 
cation of ‘ banns,’ during the celebration of divine 
service, in each of the churches of the “ parishes wherein 
the parties do dwell,*’ and the marriage must be cele- 
brated in one of such churches, or (ii) a ‘ common ’ license 
from one of the Archbishops, or the chancellor or ‘ sur- 
rogate * of a bishop, or (iii) a ‘ special ’ license from the 
Archbishop of Canterbury, or (iv) a Superintendent 
Registrar’s certificate, obtained in manner hereinafter 
described. Moreover, in the case of a common license, 
the marriage must take place at the church named in the 
license, which must be that of the parish in which one of 
the parties had his usual place of abode for fifteen days ; 
and, in the case of a Superintendent Registrar’s certificate, 
in some church within the district of the Superintendent 
Registrar who granted it. But the Archbishop of Canter- 
bury’s special ’ license may authorize the marriage to 
be celebrated at any convenient time and place. 
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2. Non-Anglican marriages, though classed together 
for legal purposes, are, in practice, sub-divided into two 
classes, viz, religious marriages, but not in accordance 
with Anglican rites, and purely civil marriages. Unhappy 
ecclesiastical prejudices have, unfortunately, in the past 
tended to conceal this important fact, and, in consequence, 
by the use of ambiguous language, to render the provisions 
of the law obscure in a matter in which they ought to be 
specially clear. 

The preliminary of every non-Anglican marriage is the 
certificate of a Superintendent Registrar of Births, Deaths, 
and Marriages, an official appointed for every registration 
district by the County or County Borough Council. Such 
certificate is procurable, if it is intended to be the sole 
authority for the marriage, on giving notice in writing of the 
intended marriage to the Superintendent Registrar of the 
district in which each of the parties has lived for at least 
seven days ; and this notice must, after being entered in the 
Marriage Notice Book, be exhibited in the “office of the 
Registrar for twenty-one days. The marriage may then be 
celebrated in a building in the Registrar’s district registered 
for the celebration of marriages, by an ‘ authorized person * 
(i.e. the person authorized by the trustees or other governing 
body of the building to solemnize marriages therein), or in 
the Superintendent Registrar’s office by him. In the former 
case, ‘ registered building * and ‘ authorized person ’ mean 
respectively Nonconformist place of worship and minister ; 
and, in such cases, any religious ceremonial may be used 
which the parties prefer, provided only that the essential 
words prescribed in the Marriage Act of 1836 are used. 
In the latter case, no religious ceremony is permitted ; 
though again, of course, the parties are at liberty to go 
through any religious ceremony of marriage that they 
please, either before or after the civil marriage, or both. 

But a more expeditious proceeding may be adopted by 
persons in a hurry. For if the Marriage Notice given to 
the Superintendent Registrar contains a statement to the 
effect that it is intended to celebrate the marriage by virtue 
of his license, the Notice is not exhibited in his office, 
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but is merely entered in the Marriage Notice Book, and, 
after one clear day from such entry, the Superintendent 
Registrar must on request issue to the party giving the 
notice, not only a certificate, but also a license to marry 
at the registered building named in such license. But, 
for a proceeding of this kind to be valid, the notice must 
be given to the Superintendent Registrar of the district 
in which one of the parties has had his usual place of 
abode or residence for fifteen days immediately preceding 
the notice ; though no notice to the Registrar of the 
district in which the other party lives is, apparently, 
necessary. 

Moreover, every Marriage Notice intended to lead to a 
Registrar’s certificate must be accompanied by solemn 
declarations of both parties that, to the best of their 
belief, there is no lawful impediment to the marriage, and 
that, in the event of either party being under age (and not 
a widower or widow) the consent required by law to the 
marriage of infants has been obtained. Untruth in this 
declaration will entail the penalties of perjury. A similar 
statement on oath, with similar penalties attached, is 
required from the applicant for an ecclesiastical license 
(common or special) to marry. 

A word must be said on the subject of the consents of 
third parties sometimes required by law to the marriage 
of minors, not being widowers or widows. Broadly 
speaking, where the marriage is by license or on a Super- 
intendent Registrar’s certificate, the consents of both 
parents, or the surviving parent and the guardian ap- 
pointed by the deceased parent, are necessary to such 
marriages, or, if both parents are dead, the guardian or 
guardians appointed by the deceased parents or the 
Court. In the case of illegitimate children, the consent 
of the mother only, or, if she is dead, the guardian ap- 
pointed by her, is required. Such persons can, in the 
case of marriage after publication of banns, ‘ forbid the 
banns,’ i.e. refuse to allow the marriage. But the Courts 
may, in the case of refusal by such persons to consent to 
a marriage, if they think that such consent is being im- 
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reasonably withheld, give consent to the marriage. And, 
in any case, want of consent by a third party will not in- 
validate the marriage, though it may entail other penalties. 

There are important special provisions as to the marriage 
of Jews and Quakers, with which we cannot deal. With 
regard to marriages celebrated abroad, the general rule 
of English Law is, that they are regarded as valid, so far 
as form is concerned, only if they are celebrated in accord- 
ance with the forms recognized by the law of the country 
in which the marriage takes place. But there are various 
provisions affecting the marriages abroad of British sub- 
jects, which are also too technical to be detailed here. 


Legal Consequences of Marriage 

As was stated above, the celebration of a lawful marriage 
immediately changes the legal position of the parties, 
not only towards one another, but also towards the other 
members of the community. And these changes cannot 
be prevented, or, speaking generally, even affected, by any 
agreement entered into by the parties, either before or 
after marriage. Until recently, these changes, at any rate 
in the case of the wife, were so great, that they placed her 
in that exceptional and unalterable legal position known 
as a status. By reason of the great changes recently 
made in the law affecting married women, the legal effects 
of marriage are so much less striking than formerly, that 
we no longer regard married women as an exceptional 
class. Nevertheless, the legal consequences of marriage 
are still so considerable as to deserve attention. 

We have already, in dealing with the Criminal Law, 
referred to the peculiarities affecting the married woman, 
and (to a less extent) the married man, in the matter of 
giving evidence, liability for harbouring, and the like. 
Here we may deal shortly with (a) the consortium^ as it is 
called, of the parties to a marriage, i.e. the mutual duty 
to carry on a life in common, (&) the proprietary relation- 
ships of husband and wife, and (c) the husband’s liability 
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to third persons for contracts entered into by his wife 
or for torts committed by her. 

{a) It is undoubtedly the legal duty of husband and 
wife to cohabit with one another ; and this duty is re- 
cognized by the decree for the restitution of conjugal 
rights, W’hich wdll be issued by the Court if one of them, 
without due cause, deserts the other. But, so obvious 
is it that a cohabitation secured by force or punishment 
is worthless for serious purposes, that the Courts have 
long ceased to attempt to enforce such decrees, even by 
the indirect method of imprisoning persons who refuse to 
obey them. As a matter of practice, restitution decrees 
are now only obtained as convenient preliminary steps 
in proceedings intended to lead up to judicial separation 
or divorce — most curious perversion of their original 
purpose. 

But if husband and wife cannot be compelled to live 
together, they can, at least, be compelled to contribute 
to one another’s support in case of necessity. In the 
case of the husband, this liability is effectively enforced. 
If his wife becomes chargeable to the Poor Law, he can 
be prosecuted for neglecting to maintain her, and com- 
pelled to refund to the authorities the cost of her main- 
tenance. By the Summary Jurisdiction (Married Women) 
Act of 1895, a husband w-ho ill-treats his wife, or wilfully 
neglects to provide reasonable maintenance for her or her 
infant children (including her children born before the 
marriage), and thereby compels her to live apart from him, 
may be ordered to pay to her, or to an officer of the Court 
or a third person on her behalf, a sum not exceeding two 
pounds a week; and, by recent legislation, a wife need 
not even leave her husband before applying for such an 
order. Most effective means, perhaps, of all, for persons 
in easy financial circumstances, a wife deserted and left 
without means of adequate support may “ pledge her 
husband’s credit for necessaries,” i.e. incur debts for 
goods and services necessary for herself and children, 
which debts the husband will be legally liable to discharge. 

A wife, for the support of her husband, can only be 
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proceeded against in respect of public assistance ; and, 
even then, her liability will be limited to her separate 
property. In other words, a husband can be made to 
work for his wife’s support ; a wife cannot be made to 
work for her husband’s. On the other hand, the husband, 
by reason of his greater liabilities, is entitled to determine 
the place of the matrimonial home, and the scale of living 
adopted ; though, of course, a wife can spend her own 
money as she pleases. 

(b) The property relationships of husband and wife 
have been profoundly altered by the legislation of the last 
half-century. The old " unity * which gave the parties 
many reciprocal rights in one another’s property, has now 
entirely disappeared ; and, save for the fact that a sur- 
viving spouse ranks among the successors on the intestacy 
of the deceased spouse (an expectancy which can, of 
course, be easily defeated by the testamentary dispositions 
of the deceased), neither of them has any rights whatso- 
ever in the property of the other, except so far as they 
are conferred by settlement or other voluntary arrange- 
ments. They can even sue one another for breach of 
contract ; and a wife can sue her husband for torts (such 
as trespass, damage, etc.) to her separate property. 
But husband and wife cannot otherwise sue one another 
for torts at all — a rule which appears to be more sentimental 
than just. Suppose a husband or wife to utter deli- 
berately the grossest libels against the other. Why on 
earth should not the wronged party have his or her 
ordinary remedy as a citizen ? Is it supposed that the 
harmony of a household in which such events occurred 
would be further disturbed by legal proceedings ? 

Perhaps the most important proprietary change now 
effected by the act of marriage is, that by it, and only 
so long as it continues, a woman becomes capable of 
holding not merely separate property, but property 
‘restrained from anticipation,’ i.e. tied up in such a 
way that she cannot alienate it, directly or indirectly, or 
even anticipate the income of it. This is an extraordinary 
privilege, probably the greatest change ever made in 
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recent times in English Law solely by judicial decision ; 
for, as we shall see when we come to deal with the Law 
of Property, it is an essential principle of English Law% 
that the absolute ownership of property of any kind carries 
with it indefeasibly the right of alienation, except in this 
one instance. Despite a recent important change in the 
law on this subject, it will for so long remain a matter of 
practical importance, that a few words on this exception 
are necessary. 

The expression “ separate property of a married 'woman ” 
is familiar and intelligible to lawyers, who know that for 
centuries such property could onl)^ be created by express 
words in the documents conveying it to the married woman 
or her trustees. But it is now really an anachronism, and 
apt to puzzle the layman. All a married w’oman’s pro- 
perty, whenever and however acquired, is her own pro- 
perty ; and no part of it is more ‘ separate * than another. 
That is the general rule of law, as laid down by the Married 
Women’s Property Act of 1882. But a w^oman before her 
marriage, or during her marriage, or her father or any 
other person who wishes to endow her, may have conveyed 
property to trustees, to be held for the married woman 
‘ without power of anticipation.’ This means, in effect, not 
only that the married woman will herself be unable to sell, 
mortgage, or charge the property directly, but that she will 
only be entitled to draw the income as it falls due, and 
that any debts, promises, or engagements made by her before 
any instalment has fallen due, cannot be enforced against 
that instalment or any subsequent instalment. 

Thus, suppose a married woman so ‘ restrained ’ to have 
spent all her dividends, and greatly to desire, and at once, 
a handsome fur stole which she sees in the window of a 
shop at which she deals habitually. She says amiably to 
the furrier : “ I shall have no money till next month ; 
but if you will let me pay you then. I’ll buy it now.” The 
furrier assents ; and, when the next quarter’s dividends 
arrive, the married woman refuses to pay. The furrier 
has no remedy, so far as the property restrained from 
anticipation and its dividends are concerned. Nor would 
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it have made any difference if his customer had ordered the 
goods without making any special stipulation. More, if, 
after she received the dividends, the woman’s husband 
were to die, and so her power of holding ‘ without anticipa- 
tion ’ ceased, the tradesman still could not get at the 
dividends received before the husband’s death, but after 
the order was given ; even though they were lying in the 
widow’s bank. It is evident that, under cover of this 
institution, many frauds may be perpetrated on innocent 
creditors ; and it is satisfactory to know that a woman 
could not defraud her existing creditors by settling her o^vn 
property upon herself ‘ without power of anticipation.’ 

(c) We come, lastly, to the liability of husband and wife 
to third parties for obligations created by their contracts 
and torts. And we may say at once that this mutual form 
of statement is only used for purposes of symmetry ; for 
no wife is, or ever was, legally responsible for her husband’s 
contracts or torts, unless, of course, she had joined in them. 

The case of the husband was very different. At the 
Common Law, a married woman had no power to contract, 
and no liability on contracts. Consequently, her ‘ ante- 
nuptial debts,’ as they were called, devolved on her husband, 
who was personally liable for them ; and, after her marriage, 
she could only contract as her husband’s agent. Under 
the Act of 1882, the husband took over no liability for his 
wife’s ante-nuptial debts, except to the extent of property 
received from or through her as a consequence of his 
marriage ; while the wife remained solely liable on all 
contracts entered into by her both before and after her 
marriage, except those into which she entered as her 
husband’s agent. She was, however, as regards her debts 
contracted during marriage, only liable to the extent of 
her property not restrained from anticipation. 

Owing to the intimate relationship betw'een husband and 
wife, the question of when the wife may be supposed to 
contract as her husband’s agent is often difficult to deter- 
mine. In the cases of ‘ express agency,’ i.e. where the 
husband has expressly authorized her action, there is no 
serious difficulty, except that of proving the facts. 
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But in what is called ‘ implied agency * the matter is 
different. Any woman w^ho lives with a man as the 
mistress of his household naturally orders what may be 
called ‘ supplies ’ from the neighbouring tradesmen ; and 
the latter naturally assume that the man will discharge 
the bills. In this view, if they act honestly and reason- 
ably, they will, primd facie^ be justified, especially if the 
man has previously paid similar bills. But they take 
the risk of the man being able to prove, either that he 
supplied his wife or housekeeper with sufficient money for 
household expenses, or that he had expressly forbidden 
her to pledge his credit. And, in such a case, they will be 
able, in all probability, to recover the money neither from 
the husband nor the wife. 

In the matter of torts, it was, till recently, the law, that 
a husband was personally liable, along with her, for aU the 
torts committed by his wife during the marriage. He could, 
however, escape liability if he obtained a judicial separation, 
or, d fortiori, a divorce from her before judgment was ob- 
tained against him by the party injured by the wife’s tort. 

Since the taking effect of the Law Reform Act of 1935, 
however, the law has been radically different. No disposi- 
tion of property in favour of a married woman “ without 
power of anticipation ” will be effective ; nor will a 
husband be liable in respect of any of his wife’s torts or 
contracts merely because he is her husband. 

Dissolution and Relaxation of Marriage 

Persons ostensibly married may (a) have their marriage 
declared null, i.e. void ab initio, or they may be (6) divorced, 
or (c) judicially separated, for matrimonial offences 
committed during a valid marriage. 

(a) A ‘ decree of nullity ’ can, naturally, only be pro- 
nounced of a marriage which vras never validly made at all. 
Putting aside the question of the proper form of contracting 
marriage, already sufficiently discussed, we may say, 
that a decree of nullity may be pronounced on the grounds 
of (i) kinship between the parties (ii) want of age (iii) want 
of consent (iv) physical impotence, and (v) evidence of a 
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previous valid marriage of either party, still subsisting at 
the date of the alleged ‘ marriage/ Of these in their order, 

(i) Kinship . — All lineal relationship, whether by blood 
or marriage, between the parties, is a bar to marriage. The 
tablets in country churches with which we are familiar tell 
us not only that a man may not marry his grandmother, 
but that he may not marry his (late) wife’s grandmother. 
Marriage between collateral relatives up to the third degree, 
by blood or marriage, was long prohibited ; so that a man 
could not marry his sister, aunt, or niece, or his wife’s sister, 
aunt, or niece, and vice versa. But by recent statutory 
alterations in the law, a man may marry his deceased 
wife’s sister, and a woman her deceased husband’s brother ; 
while a man may marry his aunt or niece, if she is related 
to him only by marriage. It is said that illegitimate re- 
lationships are as prohibitive as legitimate. 

(ii) Want of age . — ^A person cannot contract a binding 
marriage till sixteen years of age, whether a male or a 
female. But this rule does not affect marriages entered into 
before 10th May, 1929, which were subject to different rules. 

(iii) Want of consent . — Marriage being, as has been said, a 
spontaneous act, it follows that any circumstances sufficient 
to show that there was no consent of one of the parties 
to it, are sufficient to render it null and void. Such cases 
are not frequent ; but they may arise from various causes. 
Thus, for example, a lunatic * so found ’ is incapable of 
contracting a valid marriage ; and a mentally unsound 
person who, by reason of his unsoundness of mind, is 
unable to understand the nature of marriage and its legal 
consequences, is similarly incapable. In such cases, it 
matters nothing that the other party to the marriage was 
aware or unaware of the existence of the lunacy or insanity ; 
except that, in the latter class of cases, the other party, 
no less than the representatives of the insane party, may 
seek a decree of nullity. The care with which the solemni- 
ties of the forms of marriage are now safeguarded, renders 
it difficult to suppose that any sane person could be 
deceived as to the fact that he was entering into a marriage ; 
but there are a few cases in which young girls have been 
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trapped into going through the marriage ceremony under 
the belief that it was only a betrothal. So also, it must 
be rare, for similar reasons, that any one can be forced into 
going through a marriage ceremony against his or her 
Tvill ; but such cases occasionally occur. So also, pre- 
sumably, if a blind person were persuaded to go through 
the ceremony of marriage with A, believing him to be B. 
In all these cases, if the evidence were clear, the Court 
would, probably, pronounce a decree of nullity, at the 
suit of the injured party, on the ground of mistake. 

(iv) Physical impotence . — Inability to beget or bear 
children is not in itself a legal bar to marriage ; but 
inability to perform the act necessary for generation or 
child-bearing is. Without dwelling upon this curiously 
illogical attitude of the law (inherited, of course, from the 
Canonical Code), we may simply state that if, after the 
lapse of a reasonable time for proof, it is established to the 
satisfaction of the Court that either party to a marriage 
has, ever since the marriage, been unable to take his or 
her part in the act of generation, the Court will pronounce 
a decree of nullity ; and refusal or unwillingness to attempt 
the act will usually be accepted as proof of incapacity. 
But such a marriage remains valid until it is legally nulli- 
fied ; it cannot be nullified after the death of either party ; 
and a decree of nullity will only be granted to a petitioner 
with a real grievance, who seeks the remedy with reason- 
able promptitude. It is, perhaps, unnecessary to say, 
that impotence supervening after the celebration of the 
marriage will not be a ground for a decree of nullity, or 
even of divorce. 

(v) Existing marriage . — It is also hardly necessary to 
point out, that if either party to an ostensible marriage 
is already bound by an existing and valid marriage tie, 
the second so-called marriage will be absolutely void, 
whether the parties were*avrare of the existing tie or not. 
Indeed, as ’we have seen, the mere celebration of such a 
second marriage will amount to the crime of bigamy in 
the party cognizant of the facts. But the previous 
marriage must be a really binding marriage to nullify the 
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later. Thus, if a man goes through the ceremony of 
marriage with his niece by blood, and then marries a 
stranger, the latter marriage will be valid ; the former being 
no marriage at all. But, as has been indicated, a marriage 
nullifiable on the ground of physical impotence remains 
a binding legal marriage until the decree absolute of 
nullity has been pronounced. 

(b) A decree of divorce is a modern remedy introduced 
by the Matrimonial Causes Act of 1857, when the jurisdic- 
tion in marriage affairs was taken over by the King’s Court. 
The Church Court’s decree of divorce was only ‘ a mensa 
ei ihoro," not ‘ a vinculo matrimonii ’ ; and it corresponded 
with the modern decree of ‘ judicial separation,’ later to 
be explained. The conditions on which a decree of 
divorce, i.e, dissolution of legally valid marriage, will be 
pronounced, are, therefore, purely statutory ; and they 
have been subjected, since 1857, to a good deal of altera- 
tion, which has left the law in a somewhat unsatisfactory 
state. 

Broadly speaking, a man can claim a divorce from his 
wife if she has been guilty of adultery since the celebra- 
tion of the marriage ; and a wife can claim a divorce 
from her husband, if he has, similarly, been guilty of 
adultery, rape, or an ‘ unnatural offence ’ during the 
marriage. But the mere adultery of the husband was 
only made a ground for divorce in 1923 ; and that statute 
has no retrospective effect. Consequently, the husband’s 
adultery, if committed during the marriage, but before 
18th July, 1923, is not, by itself, a ground of divorce. 
That, on the accepted view of ecc post facto legislation, 
seems reasonable enough. 

Before 1923, though a wife could not get a divorce on 
the mere adultery of her husband, she could get it on 
what may be called ‘ aggravated adultery,* i.e. adultery 
coupled with incest, bigamy, cruelty, or desertion without 
reasonable cause for two years. The words of the Act 
of 1857 which gave her these rights have been repealed 
by the Act of 1923 ; nevertheless, the wife who now 
discovers that, before 1923, her husband contracted a 



FAMILY LAW i HUSBAND AND WIFE 287 


bigamous marriage with another woman, and lived with 
her in adultery, may still divorce him on that ground. For 
her rights as they existed at the passing of the Act of 1923 
are preserved by that Act, and can be used to dissolve a 
marriage by reason of events occurring before it was passed. 

There is one very striking feature of the decrees of nullity 
and divorce which demands a special word. They can 
only be obtained in two stages ; and not until the second 
stage has been reached will they be operative. At the 
conclusion of the hearing of the petition, if the Court finds 
the claim proved, it pronounces a ‘ decree nm,’ which is, 
in effect, merely an intimation that, unless anything 
unforeseen by the Court occurs, a definitive or ‘ absolute ’ 
decree will be pronounced on application by the petitioner 
at a later date, usually six months. Meanwhile, the 
parties, for legal purposes, continue to be married to one 
another, and, as we have seen, to be guilty of bigamy 
if they attempt to marry again. And if, during the 
interval, the Court discovers the existence of any ‘ bar ’ 
to the proceedings which was concealed from it at the 
trial, it will or may ‘ quash,’ or revoke, the decree nisi, 
and dismiss the petition. A high official of the Crown, 
the King’s Proctor, is specially concerned with investiga- 
tion into the existence of ‘ bars,’ and is entitled to ‘ inter- 
vene ’ in the proceedings and inform the Court as to his 
discoveries, with a view to preventing the decree being 
made absolute. The difficult subject of ‘ bars ’ may be 
reserved till we have dealt with the third kind of relaxa- 
tion of the marriage tie, viz. 

(c) Judicial Separation . — A decree of judicial separation 
may be granted to a husband or wife on proof of adultery, 
or cruelty towards the petitioner, or desertion for two 
years of him or her, or refusal to obey a decree for restitu- 
tion of conjugal rights, or the commission of an ‘ unnatural 
offence,’ by the other party, since the commencement of 
the marriage. A decree of judicial separation does not 
annul the marriage, but it put the wife, in respect of 
subsequently acquired property, in the position of a feme 
sole (including inability to take property * without anticipa- 
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tion *), and placed her in a similar position with regard 
to contracts and torts (including the capacity to sue and 
be sued), while it relieved her husband of all liability for 
her contracts and torts, including torts committed before 
the decree was pronounced. This last decision would 
appear to be somewhat illogical, as also the earlier decision 
to the effect that, though she remained a married woman, 
a judicially separated wife could not acquire property to be 
held without power of anticipation. A restraint on 
anticipation imposed during the marriage but prior to 
the decree, would, however, continue binding till divorce 
or death of the husband. The parties are not, of course, 
bound to live with one another during the operation of a 
decree of judicial separation ; and, if they do, the decree 
ceases to operate. 

In addition to the formal decree of judicial separation, 
the importance of which has been considerably diminished 
(so far as women’s interests are concerned) by the recent 
legislation on the subject of married women’s property, 
the law knows of two minor forms of relaxation of the 
matrimonial tie. The one is the power of the magistrates, 
previously alluded to, under the Summary Jurisdiction 
(Married Women) Act of 1895, to relieve a woman from 
the duty of cohabiting with a husband who has been 
guilty of aggravated assault upon or persistent cruelty 
towards her, or has deserted her, or neglected to provide 
reasonable maintenance for her and her children, or one 
of certain other offences. This is, in effect, the poor wife’s 
decree of judicial separation. A less complete remedy is 
the ‘ protection order ’ which may be granted by a court 
of summary jurisdiction to a woman whose husband has 
deserted her without reasonable cause, and who is main- 
taining herself by her own industry or property. But 
this order, it will be observed, does not relieve the wife 
from the duty of living with her husband, if he returns 
to her ; and, since the alteration in the law of married 
women’s property, it has ceased to be an important 
remedy. 

In concluding this chapter, a word must be said on the 
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important subject of * bars ’ to relief from matrimonial 
bonds. 

It is of the essence of matrimonial jurisdiction, that the 
Court should be in full possession of the material facts of 
the case, that the conscience of the party seeking relief 
should be clear, and that application for relief should be 
bond fide, and made without unreasonable delay. Conse- 
quently, the Court is entitled, and, in some cases, bound, 
to refuse relief if circumstances inconsistent with any 
of these conditions appear. There are, therefore, certain 
‘ absolute ’ and certain ‘ discretionary ’ bars to relief. We 
may take first the absolute bars. 

1. Connivance . — A party to a marriage who deliberately 
conspires with the other to contrive that other’s adultery, 
cannot obtain either a divorce or a judicial separation on 
that ground. Naturally, connivance does not arise in suits 
for nullity. 

2. Condonation, or forgiveness of the offence on the 
ground of which relief is sought. An intolerable state of 
affairs would exist if, after becoming aware of the other 
party’s offence, the injured party could hold it in terrorem 
over his or her head. He (or she) must, save for unavoid- 
able delay, decide at once whether or not to forgive the 
offence ; and inaction after knowledge will be deemed to 
be condonation. But condonation is conditional upon 
future good conduct ; and a repetition of the offence will 
revive the rights of the injured party. Condonation 
applies equally to divorce and judicial separation. Though 
there can be no condonation, in the strict sense, of nullity, 
yet a spouse who ‘ sleeps upon his rights * will find the 
Court suspicious of his bona fides. 

8. Collusion . — ^Any conspiracy between petitioner and 
respondent to deceive the Court, e.g. by agreeing not to 
refute untrue charges, the establishment of which is 
essential to the relief prayed, will be an absolute bar to 
a decree. Where the charges cannot be truly denied, an 
agreement between the parties which assumes that the 
respondent will not put up a defence, is not necessarily 
collusion ; but the Court regards it with suspicion, and 
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requires the fullest disclosure of all the facts before it will 
grant a decree. 

There remain to be considered the discretionary bars 
to relief in the matrimonial jurisdiction, i.e. bars which 
will justify the Court, in the exercise of its discretion, in 
refusing relief, though they will not compel it to do so. 

4. Adultery . — Generally speaking, the Court will refuse 
to grant relief if the petitioner has been guilty of adultery. 
But, if the fault of the petitioner has been fully and volun- 
tarily disclosed to the Court, the Court may take special 
circumstances into account and grant the relief, despite 
the fault of the petitioner. The exercise of this discretion 
is one of the most difficult of the Court’s duties ; and it 
would be impossible to lay down the exact rules which 
it follows. For some time it was exercised mainly in 
favour of women who, deserted or ill-treated by their 
husbands, yielded to the solicitations of their champions, 
or were forced by poverty to seek the support of a male 
protector. Then it was gradually and reluctantly extended 
to men whose wives had left them without a home, per- 
haps with no one to look after their children. In exercising 
its discretion, the Court is considerably influenced by the 
probability that a release from purely legal ties will lead 
to the formation of new legitimate relationships between 
either party and his or her accomplice in fault. Curiously 
enough, while discretion can clearly be exercised in peti- 
tions for divorce and nullity, it seems that adultery of 
the petitioner is, primd faciCy an absolute bar to judicial 
separation. But a condonation of the adultery in such a 
case by the respondent apparently gives the Court dis- 
cretion to grant relief to the petitioner. 

5. Conducingy i.e. to the adultery of the respondent. 
This must be carefully distinguished from connivance and 
condonation, as well as collusion, which, as we have seen, 
are absolute bars. If the conduct of the petitioner, man 
or woman, has been such as to invite or encourage adultery 
on the part of his or her spouse, and adultery follows, the 
petitioner may, and probably will, be refused relief. 
Thus, a husband who continually used his attractive wife 
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as a magnet to draw men of loose character to his gambling 
den, would not be granted a divorce, or even a judicial 
separation, against her, if, as the result of his conduct, 
she yielded to the importunities of such men. Conducing 
towards the respondent’s adultery pan, naturally, have 
no part in a suit for nullity. 

6. Cruelty^ and 7. Desertion or Separation . — ^The man 
who is habitually cruel to his wife, or separates himself 
from her without just cause, has no right to complain if 
she lapses from virtue, even if his conduct does not, 
technically, amount to conducing towards her adultery. 
Accordingly, the Court is not bound to pronounce a 
decree of divorce in his favour in such cases ; and it is 
said that, though this rule does not apply to petitions 
for judicial separation on the ground of adultery, yet, in 
petitions on other grounds, it will be applied. Naturally 
these bars have no application to nullity suits. 

8. Delay. — ^Finally, though there is no fixed time limit 
within which applications for relief from marriage ties 
may be sought, yet the Court looks with the greatest 
suspicion on stale and belated claims, and will demand an 
explanation of the delay before it will grant relief. Obvious 
explanations are the difficulty of ascertaining the facts, 
the absence of material witnesses, and even the desire of 
the injured party to effect a reconciliation. In other words, 
the delay, to operate as a bar to relief, must be ‘ unreason- 
able.’ It applies alike to applications for decrees of nullity, 
divorce, and judicial separation, including applications to 
make absolute decrees nisi previously pronounced. 

It is, of course, impossible, in a work like the present, 
to go into the lesser details of the matrimonial juris- 
diction, such as the provision ordered by the Court for 
the maintenance or ‘ alimony ’ of an innocent wife, the 
variation of settlements in favour of innocent parties, 
the arrangements for the custody and guardianship of 
the children of the marriage, and many other important 
points. Generally speaking, the Court has a large dis- 
cretion in such matters ; but it is exercised on traditional 
lines which deprive it of caprice. We can here deal 
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only with one important procedural rule which governs 
matrimonial proceedings based on adultery, and, what- 
ever its origin, is now a dominant feature in proceedings 
for divorce and separation. 

This is the rule that in every petition for a divorce 
or judicial separation on the ground of adultery, a husband 
must, and a wife may be ordered by the Court to, make the 
person with whom the respondent is alleged to have 
committed the adultery on which the proceedings are 
based, a co-respondent to the petition. Historically 
speaking, this provision of the Act of 1857 is the successor 
of the old action of mm. cow., which was a necessary pre- 
liminary to a Bill in Parliament for a divorce, in the days 
when there was no judicial method of dissolving a valid 
marriage. The intending promoter of the Bill first 
brought an action for damages against the alleged adulterer 
for ‘ criminal conversation * with his spouse. If he suc- 
ceeded, the judgment in his favour was treated by Parlia- 
ment as unquestionable proof of the fact of the adultery. 
Not only was the substance of this practice adopted in 
the new divorce procedure ; but the Act of 1857 ex- 
pressly provided that a husband might claim damages 
from the co-respondent, to be assessed by a jury, as in the 
old mm. con. action. But, unlike the older method, 
the present law does not leave the damages, when re- 
covered, at the disposal of the petitioner, but enables 
the Court to direct in what manner they shall be disposed 
of, either in payment of the costs of the proceedings, or 
as a provision for the maintenance of the guilty wife. 
Inasmuch as, before 1923, the husband’s adultery was not, 
of itself, ground for a divorce, the Act of 1857 makes 
no provision for claim for damages by a petitioning wife. 
There is, however, just a faint shred of authority for 
saying that she could recover damages in an action against 
her husband’s paramour for loss of consortium^ 

Finally, it may be mentioned that, by a recent change in 
the law, the right of the party to divorce proceedings based 
on adultery to insist upon the case being tried by a jury, is 
abolished. That is a matter for the discretion of the judge. 



CHAPTER XXI 

FAMILY LAW {cOYlid.) I 2 . PARENT AND CHILD 

By English Law legitimate relationship, i.e. relationship 
through lawful marriage, is, in substance, alone recognized. 
Subject to the modest provision of the Poor Law for 
recovering some of the cost of maintenance of an illegi- 
timate child from its putative father, the doctrine that 
incest and marriage prohibitions include merely natural 
as well as legitimate relations, and the newly established 
legal relations between illegitimate children and their 
mothers, w^henever English Law speaks of ‘ child ’ or 
* children ’ relatively to their parentage, it means legitimate 
child or children. Even private legal documents are 
assumed so to mean, unless their framers indicate other- 
wise. It becomes, therefore, important to know who are, 
according to English Law, legitimate children. 

Till a very short time ago, this question was easy to 
answer. For nearly seven hundred years, English Law had 
held steadily to the view, that a legitim^e child was one 
born in lawful wedlock or within a time after the dis- 
solution of such wedlock which rendered it possible for him 
to be the actual offspring of both the parties to the wedlock ; 
that every child so born was legitimate, and he only. It 
is true that, if it could be proved by external evidence, 
that a child apparently complying with these conditions 
could not have been actually begotten by his presumed 
father, then he might be ‘ bastardized,* i.e. declared 
illegitimate. But, as we have seen, it was expressly 
forbidden to either of the presumed parents to take part 
in this process ; and the Courts greatly discouraged any 
minute or gossiping evidence in such cases. Only when 
the alleged father had been extra quattuor maria^ or, at 
any rate, without means of access to his wife, during the 
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whole of the period of possible gestation, was the maxim 
repudiated : Pater esi quern nupiiae denionstranU 

But a change in the law, which the barons at the Parlia- 
ment of Merton resolutely turned down in 1235, was at 
length accepted by the Parliament at Westminster in 
1926 ; and the Legitimacy Act of that year compels us 
to add to our original definition the words, “ or where the 
parents have subsequently married during his lifetime,” 
In other words, the Roman Law doctrine of ‘ post-legi- 
timation * has at last been adopted into English Law, but, 
alas ! in a way which renders a compact definition of 
legitimacy very difficult. For the marriage of the actual 
parents of an illegitimate child does not make that child 
legitimate, if, at the time of his birth, either of such 
parents was married to some other person. Moreover, the 
provision of 1926 only applies where the father of the 
legitimated child was, at the time of the legitimating 
marriage, domiciled in England or Wales. Again, if the 
legitimating marriage took place before the passing of 
the Act (15th December, 1926), the legitimation only dates 
from that event. And, once more, the rights of succession 
to property acquired by the legitimation are confined to 
dispositions made after the legitimation took place ; so 
that, for example, if the legitimated person’s grandfather 
died before the legitimation, the legitimated person can 
not take under a bequest in his grandfather’s will to the 
* children ’ of his son, the legitimated person’s father, 
though, if the grandfather died after the legitimation, he 
could. On the other hand, the mere subsequent marriage 
of his reputed parents legitimates the illegitimate person, 
save in the excepted cases ; while in most countries legi- 
timation only takes place if the parents desire it. And 
foreign legitimations are recognized by the Act in some, 
but not in all cases. Altogether, it is not too much to say, 
that the provisions of the Legitimacy Act, 1926, do more 
credit to the hearts than to the heads of their framers. 

The year 1926 also witnessed yet another change in the 
historic policy of English Law with regard to family life. 
Up to that time, ‘ adoption ’ of children, though a familiar 
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social phenomenon, had no legal meaning. Elderly 
childless people ‘ adopted * children, educated them, fed 
and clothed them, and, quite probably, provided for 
them by their wills. But all this was purely voluntary. 
So far as the law was concerned, the adopting parents 
could, subject to the laws about cruelty to and neglect 
of children, wash their hands of their ‘ adopted ’ child, 
which, thereupon, reverted to its former position. 

This state of things is entirely altered by the Adoption 
of Children Act, 1926. Apparently what that Act calls 
* de facto adoption,’ i.e. the old voluntary adoption above 
described, may still go on ; but, on an application to the 
Court, a legal ‘ adoption order ’ may be made authorizing 
the applicant or applicants (husband and wife) to adopt 
a person under the age of twenty-one. Such an adoption 
will confer upon the adopting parent or parents the legal 
rights and obligations of natural and lawful parents or 
guardians in relation to the custody, maintenance, and 
education of the child, including the right to appoint 
a guardian to act in the event of his (the adopting parent’s) 
death before the child has attained twenty-one, as well 
as the right or power to consent or refuse consent to the 
child’s marriage under tw^enty-one. On the other hand, 
such adoption gives the adopted person, as such, no right 
to succeed to the property of his adopting parent on the 
latter’s death intestate, nor even to take under his adopting 
parent’s will or the disposition of any other person, as the 
‘ child ’ of such adopting parent ; nor does it exclude him 
from such rights in respect of his family of birth. But, 
of course, the adopting parent will be able to leave the 
adopted child property by his will, provided he makes his 
intention quite clear. 

The power of the Court to make adoption orders is 
guarded by somewhat stringent conditions ; and the 
Registrar General of Births, Deaths, and Marriages is 
to keep an Adopted Children Register, in which such 
entries are to be made as are directed by adoption orders. 
It may be noted that the form of the Register does not 
give the names of the natural parents of the adopted child. 
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Results of Relationship 

Having now defined the relationship of parent and child 
for legal purposes, we have to see briefly what it involves. 
And this may be done by stating shortly the reciprocal 
duties of parents and children towards one another. 

Parents and children are legally bound to contribute 
to one another’s support, if necessary ; but whereas, in 
the case of contribution by children, this liability is legally 
limited to the standard of the Poor Law, and can only be 
enforced by its agency, the liability, at any rate of the 
father of a child under the age of sixteen, though enforce- 
able through the Poor Law, is, in the case of a father 
of means, not only socially, but, to some extent at least, 
legally, extended. Thus, as we have already seen, a 
man who leaves his wife and children destitute can be 
treated as a ‘ rogue and vagabond,’ can have orders for 
their support made against him by the magistrate, and be 
indirectly made liable for ‘ necessaries ’ supplied to his 
wife in accordance with his means and standing, not only 
for herself but for their children. And, be it noticed, a 
man who marries a woman with children, is equally liable 
for the support of her children by a former husband, and 
even her illegitimate children. An indirect way in 
which the Courts will enforce the liability of a father for 
the maintenance of his child is by refusing, in cases in 
which the child is entitled to funds in Court, or to trust 
funds, to make the father an allowance out of the income 
of the child’s own money for its maintenance ; though the 
Court will be careful, in doing this, not to injure the 
prospects of the child, or to fetter the discretion of the 
trustees, or to neglect the wishes of the person from whom 
the fund is derived. 

If the father of a child is dead, the liability for its 
maintenance falls on its mother, and, ultimately, on its 
grandparents ; and, even during her husband’s lifetime, 
a married woman having ‘ (separate) property ’ is liable 
for the maintenance of her child, grandchild, and parents 
— ^the two former, however, only in default of her husband. 
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On the other hand, the law imposes no liability on 
parents for the contracts or torts of their children, unless, 
of course, they have authorized or taken part in them. 
Thus, contrary to general belief, a father is not legally 
liable for debts, even reasonable debts, incurred by his 
son or daughter at college or university, unless he has led 
the tradesmen to believe that he would undertake liability. 
And, needless to say, parents are under no vicarious 
liability for the crimes of their children, except as acces- 
sories in fact to them. But it is noteworthy that the 
Children Act of 1933 authorizes, and, in some cases, 
requires, the Court before whom a child (under fourteen) 
or ‘ young person ’ (between fourteen and seventeen) is 
charged with any finable offence, to order the parent or 
guardian to pay the fine ; unless it is satisfied that such 
parent or guardian has not conduced to the commission 
of the offence by neglecting to exercise due care of the child 
or young person. 

The parent or person having custody of a child between 
the ages of five and fourteen is liable, as we have seen, if 
the child fails to comply with the requirements of the 
Education Acts, to fine and imprisonment. 

It seems to be clear that, in spite of certain old statutes 
and the traditions of the feudal land-law, a parent, as such, 
has no rights whatever in the property of his child, nor 
will he, as a rule, be allowed even to handle such property. 
In nearly all cases, the property of infants is vested in 
trustees, to whom all such discretionary powers with regard 
to it, as may be necessary for the advantage of the child, 
are lodged. But, of course, a father, or, less frequently, 
a mother, may be made a trustee for his or her children ; 
and, despite the rule above stated, trustees may, in their 
discretion, make an allowance to a parent out of the 
income of his child’s property, for the maintenance and 
education of the child. 

Guardianship 

Lastly, there comes the question of guardianship of an 
infant under twenty-one, whose parents, or one of them. 
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are or is dead, or have been divorced or judicially 
separated. 

The law on this subject has undergone great changes in 
recent years. Originally based largely on the patriarchal 
and feudal theories of the family, it was re-adjusted to 
modern conditions on the abolition of feudal tenures in 
1660, and again, with the increasing recognition of the 
equality of husbands and wives before the law, in 1886 and 
1925. The key-note of the new law is, however, not the 
traditional rights of the father, nor the abstract rights of 
the mother, but the welfare of the child ; and this principle 
is expressly affirmed by the Act of 1925 as the ‘ first and 
paramount consideration ’ in all questions coming before 
the Court relating to the custody, up-bringing, or property 
of an infant. 

Subject to this fundamental principle, an infant’s 
father still remains his sole legal guardian during his (the 
father’s) lifetime ; but this fact, of course, adds little, if 
anything, to the father’s primary position as a parent. On 
his father’s death, the infant’s mother becomes, either sole 
guardian, or guardian jointly with a guardian appointed 
by the deed or will of the father, or, in default, by the 
Comi:. And, even during the father’s lifetime, the mother 
has the same right to apply to the Court in respect of any 
matter affecting the infant as the father has, and an equal 
right to appoint by deed or will a guardian to act after her 
death as co-guardian with her surviving husband, or, if he 
is dead, the guardian appointed by him. In the event 
of differences of opinion between the surviving parent and 
the guardian appointed by the deceased parent, the Court 
may award sole custody of the infant to either, as it may 
consider best for the welfare of the infant. 

By a provision of doubtful wisdom in the Maintenance 
Act of 1925, the custody of an infant may be awarded to its 
mother not only where the parties have separated (which 
would be quite reasonable if the infant were very young 
or the father had been to blame), but while they are 
actually living together ; and the father may be compelled 
to pay the mother a weekly sum for the maintenance of 
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the infant. By a refinement of stupidity, such an order 
is not to be enforceable while the parties reside together, 
and is to cease to have effect if the parties reside together 
for three months after it has been made. No wonder 
that the Courts are reluctant to make orders so eminently 
calculated to produce a rupture in a strained household. 

As has been previously remarked, after the pronounce- 
ment of any decree in matrimonial proceedings, the Court 
pronouncing it may make any order it may deem right for 
the custody, maintenance, and education of the infant* 
children of the parties ; and, when a marriage has been 
dissolved or a decree for judicial separation has been 
pronounced, the Court may declare the guilty party unfit 
to have the custody or guardianship of the children of the 
marriage. 

Guardians inherit substantially the position of a father 
in regard to the custody, maintenance, education, and 
up-bringing of their wards, including the power to consent 
to the ward’s marriage ; except, of course, that a guardian, 
as such, incurs no personal liability for the maintenance 
and support of his ward. Guardianship ends when the 
ward attains twenty-one. The office of guardian is 
honorary ; and no one other than a parent can be compelled 
to accept it. 

The positions of parent and guardian can, of course, not 
be alienated ; though the exercise of certain rights may 
be delegated, e.g, to schoolmasters. But if parents 
deliberately transfer the care of a child to a person (not 
necessarily an ado[jting parent in the legal sense), then, 
especially if that person is a relative, the Court will not 
necessarily enforce the rights of such parents to the 
custody of their child, if they desire to recover it. The 
Court will be guided mainly by a consideration of the 
child’s welfare. 



CHAPTER XXII 

FAMILY LAW (contd.) : 3. SUCCESSION ON INTESTACY 

In so far as a person dies without having effectively dis- 
posed of the beneficial interest in all his property, his 
undisposed-of property is distributed among his surviving 
relatives according to the Law of Intestate Succession, now 
chiefly to be found in the Administration of Estates Act, 
which applies to the property of every person dying after 
81st December, 1925. For the present, a good many 
estates of deceased persons are being administered under 
the old law which was superseded by the Act just men- 
tioned ; but as these will, before very long, have been 
distributed, it seems unnecessary, in a work like the present, 
to enter into a description of the old law, though occasional 
reference to it wUl be made. 

Before setting out the rules of succession laid down by 
the Act of 1925, it will be well, however, to draw the 
attention of the lay reader to one or two preliminary points 
of importance, which are apt to be overlooked. 

In the first place, it must not be supposed, that the 
rules of intestate succession apply only in cases in which 
a person has died without leaving any will at all. Such 
cases are not infrequent ; for many casual or superstitious 
people put off making their wills till too late, and then are 
cut off by unexpected death before making their wills. 
But, though every well-drawn will contains a ‘ residuary 
disposition ’ clause, by virtue of which all the property 
of the testator not effectively disposed of otherwise is 
provided for, yet the persons in whose favour this residuary 
disposition is made, or one or more of them, may die in the 
testator’s lifetime, and there may thus be a partial 
intestacy as to his share, by ‘ lapse,’ as it is called. And, 
of course, the residuary clause may by accident be omitted. 
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or be badly drawn, or may specifically exclude certain 
items. In all of these cases, there will be a partial intest- 
acy, as to which the rules of intestate succession will apply. 

In the second place, it must, of course, be understood, 
that the only part of a deceased personas property (with 
one curious exception) to which these rules can apply, is 
that which remains after the deceased’s funeral and 
administration expenses, and the debts incurred by him 
in his lifetime, have been paid out of what are called his 
* assets.’ At one time, a testator by his will could some- 
what seriously affect the rights of his creditors in respect 
of his assets ; and, to a limited extent (as we shall see later), 
he can do so still. In the case of a total intestacy, this is, 
of course, impossible ; but, oddly enough, the fact that a 
person dies wholly or partially intestate may deprive his 
creditors of certain advantages in two cases. One is where 
the deceased was the owner of an ‘ entailed interest ’ 
(to be explained in a subsequent chapter). If he dies 
intestate as to it — ^i.e., without expressly disposing of it 
by his will, it will not go to his creditors for payment of 
his debts, but to the ‘ heir in tail.’ The other is where the 
deceased person had a ‘ general,’ i.e. unfettered, power 
to appoint by his will a fund not actually vested in him, 
to whomsoever he pleased. If such a person makes a will 
containing a clause which is deemed sufficient to exercise 
this power (and such a clause is readily implied), then the 
fund will become ‘ assets ’ for the benefit of his creditors. 
If, however, he dies without having exercised his power by 
a will, then the fund cannot be touched by his creditors. 
This may be hard doctrine for the creditors ; but it is 
undoubted law. 

In the third place, it must be understood, that persons 
claiming under intestacy have no right whatever, as such, 
to meddle with the affairs of the deceased person. The 
administration of such affairs is, in all cases, in the hands 
of a ‘ personal representative,* as he is called, supervised 
if necessary by the Court. Where the deceased has made 
a will, such person may (but not necessarily so) be an 
‘ executor,’ i.e. a person who executes, but, of course, 
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subject to the rights of creditors, the directions of the de- 
ceased’s will. But the person nominated by the deceased’s 
will as his executor may die in the testator’s lifetime, or 
may refuse to undertake the executorship, which is a 
voluntary office. In such a case, even though there is a 
valid will, and in all cases of total intestacy, there will be 
an ‘ administrator ’ (usually one of the deceased’s relatives) 
appointed by the Court to wind-up the deceased’s affairs — 
collect his ‘ assets,’ pay his debts, and distribute the surplus 
in manner directed by his will or the rules of intestacy, as 
the case may be. And any person, creditor or beneficiary, 
who attempts to ‘ help himself,’ will run very serious risks 
indeed. Evidently, this is a common-sense precaution 
to prevent the confusion which would ensue, if claimants 
were allowed to scramble for priority. 

Where there is a will, an official copy of it, sealed with 
the seal of the Court and accompanied by a brief authority, 
or ‘ grant,’ from the Court to the executor or administrator, 
known as the ‘ probate ’ or ‘ letters of administration ’ (as 
the case may be), is the official authority to the executor or 
administrator to act. When there is no will, letters of 
administration are granted to the relative, or, if necessary, 
a creditor of the deceased, chosen by the Court, according 
to fixed principles, to administer the estate. If an admini- 
strator dies before completing his task, an administrator 
de bonis non {administratis) may be appointed to complete 
the task ; but an executor who dies hands on his task to 
his executor, if he has one. If the original executor dies 
without leaving an executor, his administrator does not 
take over the executorship ; but an administrator de bonis 
non to the original deceased is appointed. 

In the fourth and last place, we should remember that, 
until the taking effect of the Administration of Estates 
Act, 1925, it was a striking feature of English Law, that 
there were two lines of intestate succession, one affecting 
what was (and still is) called ‘ real estate,’ i.e. freeholds of 
inheritance, and the other affecting ‘ personal estate,’ i.e. 
all other kinds of property, including leasehold interests 
in land, except those, such as copyhold, which were ii 
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herited according to the rules of local custom. The 
persons succeeding under the first line were called ‘ heirs ’ ? 
and the Law of Inheritance, as it was called, will still 
regulate the descent of entailed interests not expressly 
disposed of by the deceased’s will, as well as the taking 
under dispositions in settlements to ‘ heirs,’ and, of course, 
the descent of freeholds of inheritance left by intestates 
who have died before 1926. The persons succeeding 
under the second line were called ‘ next-of-kin ’ ; and the 
rules under which they succeeded (known as the ‘ rules 
of distribution ’) were to a large extent taken from Roman 
Law, as modified by the Statutes of Distribution of the 
seventeenth century. These rules of distribution have 
now wholly disappeared, except, again, as to the estates 
of intestates dying before 1926, and as to the ascertain- 
ment of persons to benefit under gifts to persons ‘ entitled 
under the Statute of Distributions,’ or the like, contained 
in instruments taking effect before 1926. It may, how- 
ever, be inferred from the language of the Act of 1925, 
that ‘ next-of-kin ’ will be the appropriate description of 
persons entitled to take by intestate succession under 
that Act. 

With these preliminary observations, we may proceed 
to set out the rules of intestate succession applicable to 
all kinds of property undisposed of by the will of the 
deceased, other than entailed interests, just pointing out, 
however, that the otherwise complete assimilation, in 
respect of succession, of all the deceased’s property, is 
modified by the new category of ‘ personal chattels ’ 
created by the Act, to which, as will appear, the surviving 
spouse of a deceased person has a preferential claim. 
These ‘ personal chattels ’ apparently include all the 
domestic (but not the business) ‘ furniture,’ in the broader 
sense, of the deceased — in house, garden, stable, and 
garage, consumable and non-consumable, from pictures 
and motors to dusters and brooms. The term ‘ personal 
chattels ’ can hardly be described as happily chosen. 
For the term ‘ chattels personal ’ has, for centuries, been 
a familiar term with a much more comprehensive meaning 
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in English Law ; and confusion is almost bound to result 
from the similarity of the two terms, for the new term will, 
almost certainly, creep into home-made wills, and testators 
will be giving away one thing when they mean another. 
However, let us state the rules, in the order of claim. 

1. Surviving spouse . — ^The first claim on the undisposed 
of property of the deceased is that of the surviving husband 
or wife. This has been a principle of English Law for 
centuries, under the names of ‘ curtesy ’ and ‘ dower,’ 
which, however, applied only to real estate. These rights 
are now completely abolished in cases to which the new 
Act applies ; and the surviving spouse gets (i) the ‘ per- 
sonal chattels ’ of the deceased, as explained above, (ii) a 
clear sum of one thousand pounds, free of death duties and 
costs, and (iii) a life interest in the whole of the residue 
of the deceased’s property if the deceased left no issue 
surviving, or if, and so long as, such issue survive, 
a life interest in one half of such residue. Needless to 
say, the deceased’s property may not be equal to meeting 
any of these claims ; for it may have been entirely 
absorbed by the payment of debts and testamentary 
expenses. And it is assumed that the words “ free of 
death duties and costs,” appearing in the Act as applied 
to head (ii) of the surviving spouse’s claim, do not give 
him or her a power to deprive the Crown of death duties, 
or the personal representative of his costs. 

2. Issue . — ^By ‘ issue ’ is meant the lineal descendants 
of the deceased person ad infinitum living at his decease — 
children, grandchildren, great-grandchildren, and so on. 
As was pointed out in the last chapter, it has been a funda- 
mental rule of English Law from the earliest times, that 
succession by relationship means legitimate relationship 
alone. But, by a revolutionary step which is justified 
by considerations of humanity, the Legitimacy Act of the 
year 1926 provides that, in the event of a woman, who 
has given birth to an illegitimate child, dying after the 
year 1926, such illegitimate child, or, if he has died in 
his mother’s lifetime, his issue, may, if the woman left no 
legitimate issue surviving her, succeed to the property 
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of the deceased woman in the same way as legitimate 
issue. It will be carefully noted, however, that if, for 
example, a woman has a legitimate child, and this child 
dies in his mother’s lifetime leaving an illegitimate child, 
such illegitimate child will have no right to succeed to its 
grandmother’s property. 

Subject to the claims of the surviving spouse, above 
stated, the whole of the property of the deceased (other 
than his entailed interests) goes to the issue of the deceased 
absolutely. The principle is, therefore, very simple ; but 
the rules for the application of it are minutely explained 
in the Administration of Estates Act, 1925, and must be 
-stated with some care. 

There is no preference of age or sex recognized by the 
Act. On the other hand, the principle of succession per 
stirpes^ as opposed to succession per capita^ is adopted. 
Thus, if A had three children, one of whom died in his 
lifetime leaving five children, then A’s property, if he dies 
intestate, will be divided into three equal parts, of which 
each of his surviving children will get one, while the third 
will be divided equally among the five children of the 
deceased child of A. And the same principle would be 
applied if all of A’s children had died in his lifetime — i.e. no 
matter how many children each deceased child left, such 
children would only get their deceased’s parent’s share. 
If, however, one of A’s children had died in A’s lifetime 
leaving no issue who survived A (a child conceived but not 
born being reckoned for this purpose as surviving), such^ 
deceased child’s share would drop out altogether, and 
A’s property be divided between his surviving children. 

Moreover, the Act is very careful to provide that the 
share of none of the issue shall ‘ vest,’ i.e. become inde- 
feasible, till he or she attains twenty-one or marries. In 
the event of such a person dying before twenty-one un- 
married, his or her share goes to swell that of his sur- 
viving brothers and sisters, or, if there are none, that of 
the other stocks of descent, or even, if he is the last survivor, 
that of the widow or widower of the deceased. But, 
when one of the issue attains twenty-one or marries, bis 
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share becomes ‘ absolute,* l.e. can be spent or willed away 
by him ; and his children have no legal claim upon it. 
But, even while the share of a child or other issue is 
defeasible, i.e, while he is under twenty-one and unmarried, 
the trustees in whom the property is vested may ‘ advance * 
out of his share, or the income of his share, such sufficient 
sums as may be necessary for his maintenance and educa- 
tion ; and, if he attains twenty-one or marries, he will 
get the accumulations of the income of his share* 

These somewhat elaborate arrangements are described 
in the Administration of Estates Act, 1925, as ‘ the statu- 
tory trusts * ; and, as we shall see, the same arrangements 
are applied to other groups of successors on intestacy, 
with one important difference. 

This important difference is, that, when the property of 
the deceased is distributed among his issue, the principle 
of ‘ hotch-potch,’ as it is familiarly called, is applied, 
namely, that if the deceased person has in his lifetime 
advanced a sum or sums of money to any child of his, either 
to settle him or her in life, or to provide a marriage portion, 
that sum or sums shall be taken into account as part of 
the share of such child, or his issue if he predeceases the 
intestate. The way in which this principle is carried out 
is by adding the sums advanced to the actual value of the 
deceased’s property, and then deducting from the share 
of each child the amounts advanced to him by the intestate. 
Formerly the principle of ‘ hotch-potch,’ which is quite 
ancient, only applied to advances by a father ; now, 
apparently, it applies to advances by a mother also. It 
does not, however, apply to advances by deceased persons 
to their grandchildren or remoter issue. 

3. Parents . — ^If the deceased leaves no issue, or if all the 
issue of the deceased die without attaining a vested interest 
in his property, then, subject always to the claims of the 
deceased’s surviving spouse, the property goes equally to 
the father and mother of the deceased, or if only one of 
them survives the deceased, then wholly to that one — 
in each case absolutely. The mother of an illegitimate 
person alone succeeds to him or her. 
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4. Other relatives. — The more distant relatives of the 
intestate are ranged into five groups ; and no one of a 
later group can take anything until the whole of the earlier 
groups have been proved to have been extinct at the 
intestate’s death. These groups may claim (but always 
subject to the rights of the deceased’s surviving spouse) in 
the following order : 

(i) brothers and sisters of the whole blood, equally, per 
stirpes, subject to the statutory trusts (except as to 
‘ hotch-potch ’). 

(ii) brothers and sisters of the half blood of the deceased, 
similarly. 

(iii) grandparents, equally and absolutely. 

(iv) uncles and aunts of the whole blood, equally, per 
stirpes, subject to the statutory trusts (except as to ‘ hotch- 
potch ’). 

(v) uncles and aunts of the half blood, similarly. 

If there is a failure of all these possible claimants, then 
the whole of the intestate’s property (capital and income) 
goes to his or her surviving spouse ; but if there should 
also be no surviving spouse, then to the Crown as bona 
vacantia. 

It is, perhaps, just worth while to warn lay readers that, 
in legal language, at any rate in matters of succession, the 
word ‘ descendants ’ includes (unless otherwise stated or 
implied) all blood relatives, collateral as well as lineal. On 
the other hand, ‘ issue ’ means only lineal (i.e. direct) 
offspring of the person alluded to, whether immediate or 
remote. 

It may also be mentioned that, as a rule of public policy, 
no person who has caused the death of another by a 
criminal act may take any benefit either as a successor on 
intestacy to, or under the will of, that other, unless he (the 
criminal) was. insane when he committed the act which 
caused the death. 



CHAPTER XXIII 

THE LAW or PROPERTY : GENERAL PRINCIPLES 

By ‘ property ’ is meant, as the name implies, the result 
of the appropriation, or making ‘ proper ’ to one’s-self, 
of some part of the resources of the universe. All indi- 
vidual property is, therefore, a form of monopoly ; though 
it does not necessarily follow that it is therefore a bad 
thing. 

One hears and reads the expression ‘ natural rights of 
property ’ ; and the phrase, has a genuine, though often 
misunderstood, meaning. It is intended to signify that 
the instincts and traditions of the ordinary man justify 
him to himself, and, it may be, to his fellow-men, in 
appropriating to himself, in certain circumstances, certain 
parts of the resources of the universe. If these views 
are shared by the other members of his community, or 
the more influential part of them, the community will 
probably lend its assistance to protect these appropria- 
tions, usually by enforcing laws or rules imposing penal- 
ties, or, at least compensatory liability, on those who 
interfere with them. At the very least, it will justify 
and protect the claimant who uses lawful efforts to secure 
or obtain them. Thus property becomes a legal institution, 
and is, in fact, found as an important chapter of the law 
in the laws of all civilized nations. With the moral or 
philosophical justification for the existence of such an 
institution, we are not here concerned, nor with its origin, 
interesting as that is. We accept it as a recognized fact 
of modem law, and in particular of English Law. As we 
have already seen, it is protected to a certain extent by 
the Criminal Law, e.g. in the rules about theft, malicious 
injuries, forcible entry on land, and the like. Here we 
deal with it as an institution of the Civil Law. 

m 
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The above brief account of the nature of property was 
necessary to enable the reader to avoid a confusion which 
has disfigured many learned treatises and many Acts of 
Parliament, to say nothing of Parliamentary debates and 
other discussions. This is the confusion between property 
and the subject-matter of property. Both topics are 
important ; but it is fatal to clear thinking to confuse the 
two. The so-called ‘ defining sections * of Acts of Parlia- 
ment are some of the worst offenders in this particular, 
and merely leave the reader more puzzled than before. 

Property, or proprietary rights is, or are, as we have 
seen, creatures of the law. They have no tangible exis- 
tence, but are powers conferred upon the holder of bring- 
ing the support of the community, through the Law Courts, 
to bear against all persons who interfere with the interests 
which they protect. These persons are said to be under 
duties, corresponding to these rights or powers ; and thus 
the Law of Property resolves itself into an account of the 
rights and duties of the citizen with regard to the appro- 
priation of natural resources. 

Observe that it has been said that proprietary rights 
are valid and enforceable against ‘ all persons.’ This is 
the decisive mark which distinguishes them from the re- 
maining class of rights to be dealt with in this book, viz. 
Obligations, or rights which are only enforceable against 
specific persons, by reason of their entering into contracts 
or committing torts. The ordinary member of the com- 
munity has to observe or respect proprietary rights, not 
because he has promised to do so, or because he has been 
guilty of a wrong, but simply because the law, in the 
general interest of the community, has said that he must. 
This distinction the Roman jurists express by saying that 
proprietary rights are jura in rem, while rights arising 
from obligations are jura in personam. Continental legal 
language, less satisfactorily, distinguishes them as ‘ objec- 
tive ’ and ‘ subjective ’ respectively. 

But not all rights in rem are proprietary rights. For 
example, many of the public rights belonging to the 
citizen, such as freedom of speech and association, 

EX. — II* 
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or devisee. This famous classification into ' real ' and 
‘ personal ^ property is, perhaps, the most conspicuous 
instance of a confusion between property and the subject- 
matter of property ; and it has left its mark on even the 
most modern English law-language, in such abominable 
expressions as ‘ freehold land ’ (meaning ‘ freehold interests 
in land ’) which disfigure quite recent Acts of Parliament. 

Happily, one of the best results of the great changes in 
the Law of Property which have recently taken place, 
and which date only from the year 1926, has been to do 
away very largely with the feudal classification of property 
into ‘ real ’ and ‘ personal,’ and to restore the old simpler 
and more logical classification into property in land (or 
immovables) and property in chattels (or movables). In 
our necessarily brief treatment of the Law of Property 
we shall deal first with the law affecting immovables, 
describing the interests in land which are recognized by 
the law, then apply a similar treatment to the law affect- 
ing movables, or chattels, then deal with the important 
subject of the alienation of property by transaction inter 
vivos or by will, finally saying a few words on that most 
peculiar and characteristic feature of English Property 
Law, the Trust, or fiduciary interest. 


Land as the Subject of Peoperty 

A preliminary warning of great importance to students 
of Land Law is, that land is regarded by English Law as 
capable of being divided, not merely vertically, as into 
Whiteacre and Blackacre, side by side, but horizontally, - 
into surface and subsoil, and, to some extent, even above 
the surface, into strata of air. And this though there 
may be no physical severance of any kind to mark the 
division. By this statement it is not meant that several 
persons may be interested in the same piece of land in 
undivided or co-ownership ; that is a matter now of little 
importance, though of great historical interest. What is 
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meant is, that A may be the sole owner of the surface of 
Blackacre, B the sole owner of one stratum of the sub- 
soil, C of a lower one, and so on, ad infinitum^ and that 
each share will rank as a separate tenement or holding. 
Such a severance occurs, in fact, whenever a lease merely 
of the surface of land is granted, as, for example, the 
ordinary farming lease. Here the landlord retains the 
subsoil, but parts with the possession of the surface, it 
may be for a long period of years. And, of course, a 
similar but converse result is reached by the grant of a 
mining lease. The law”, however, starts with the assump- 
tion that the owner of a freehold interest (to be hereafter 
described) is owner of that interest usque ad centrum et 
usque ad coelum — i.e. down to the centre of the earth and 
up to the sky. Consequently, a man who hangs out a 
flag over his neighbour’s boundary is, primd facie^ guilty 
of trespass, though he does not touch his neighbour’s 
surface. And, when aviation became an established fact, 
it was necessary to provide, by the Air Navigation Act, 
that mere flight over A’s land, “ at a height above the 
ground, which having regard to wind, weather, and all 
the circumstances of the case, is reasonable,” should not, 
of itself, constitute trespass or nuisance. 

The first sub-division of interests in land recognized by 
English Law is into the classes known respectively as 
‘ corporeal * and ‘ incorporeal ’ hereditaments. The term 
‘ hereditament,’ originally meaning that which is capable 
of being inherited, has long been used to signify all interests 
in land, whether capable of being inherited or not ; and it 
seems that, notwithstanding recent changes in the law, it 
will continue to be so used, A ‘ corporeal hereditament ’ 
is an interest which confers upon its owmer the possession 
of the land itself, or, at least, the right to receive rent from 
a leasehold tenant ; an ‘ incorporeal hereditament ’ is 
one which does neither. Thus, for example, an ordinary 
landlord of a house let to a tenant for a term of years has 
a corporeal hereditament, and so, by modern law (though 
quite inconsistently with feudal theory) has the tenant. 
But a person who has only a right of way over Blackacre 
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has not a ‘ corporeal,’ but an ‘ incorporeal ’ hereditament ; 
for he can never claim possession of the land nor its rents 
and profits. Midway between the two classes stand 
‘ equitable interests,’ of which we shall later speak, and 
which were, of course, wholly unrecognized by feudal 
land-law. Whether these can be fitted into the classifica- 
tion since the recent changes in Land Law, seems doubtful. 
And, indeed, the importance of the distinction between 
corporeal and incorporeal hereditaments seems to have 
been considerably diminished by these changes. Still, 
as some differences will remain, and as the expressions 
‘ corporeal hereditament ’ and ‘ incorporeal hereditament ’ 
occur frequently in legal literature, it has been thought 
convenient to explain them. 

Moreover, the subject provides a good opportunity for 
alluding to another famous distinction, which has certainly 
not been abolished by the recent changes, and which 
runs through the Law of Property. This is the distinction 
between ownership and possession ; the latter a term which 
has already been used in this chapter. Both ownership 
and possession are clearly recognized by English Law ; 
and, fortunately, English Law has, in contrast with other 
systems, a comparatively simple theory of possession. It 
takes the view, that whenever a person has de facto control 
over a material object, in such a way that he can, for the 
time being, regulate the uses to which it shall be put, then 
that person has possession of it. Possession is, therefore, 
matter of fact, not of law ; but it does not follow, on that 
account, that there is not a mental element in it. As a 
famous judge once observed, “ the state of a man’s mind 
is as much a matter of fact as the state of his digestion.” 
thus, for example, for the doctrine applies equally to 
movables and immovables, if a friend has asked me to 
‘ mind ’ his bicycle for a few minutes while he goes into a 
shop, I am not a possessor of the bicycle ; because I have 
no desire or intention to control its use. My part is, 
merely, to defend my friend’s control. So also, if a servant 
is put in charge of his master’s horses or furniture or house, 
he is not considered to have possession of them ; for he is, 
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presumably, merely his master’s hand or arm to defend 
his (the master’s) control of the object. 

On the other hand, there need be no physical contact 
between the possessor and the object possessed. Thus, 
in the cases last put, my friend or the servant’s master, 
not I or the servant, is in possession of the bicycle, horses, 
furniture, or house ; because the former can exercise actual 
control whenever they like. Or again, I may have posses- 
sion of goods in a warehouse fifty miles off, if I have the 
key and can alone get at them. This is often called 
* constructive possession.’ But that is a most unhappy 
phrase ; for it suggests that it is something different from 
actual possession, which is not the case. A much better 
phrase is possession longd manu^ ‘ with the long hand.* 
From these examples, it will be perceived that a certain 
mental element is essential to possession, though what 
exactly it is, is difficult to say. It cannot be knowledge ; 
for a man may be in possession of an article buried in land 
which he occupies, though he had not the faintest notion 
of it being there. And it is quite clear, that a man may be 
in possession of an object to which he has no shadow of 
rightful claim ; though here, of course, his possession will 
be wrongful, or, as the law calls it, ‘ tortious.’ But the law, 
for the sake of peace and order, may protect possession 
which is admittedly wrongful. 

As we have seen, even if a person lawfully entitled to 
possession of land forcibly ejects the most clearly wrongful 
possessor, he commits a criminal offence. And the law 
always presumes the possessor of an object to be its owner 
until the contrary appears. Indeed, in the earlier days of 
English Law, that law was so intent on protecting the 
possessor, and gave him so many remedies, that the owner 
(if he w^ere not also possessor) found himself pretty much 
out in the cold. It was this fact, doubtless, which gave 
rise to the saying that possession is nine points of the 
law.” 

Ownership, on the other hand, is essentially a matter of 
law. All kinds of property consisting of rights (with 
corresponding duties) created by the law, it follows ^ 
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naturally, that the law is very careful to determine in 
whom those rights shall vest. The rules by which this 
determination is effected are called ‘ titles ’ to property ; 
and we shall deal with them later on. Therefore, the 
expression ‘ unlawful owner ’ is a contradiction in terms ; 
and the expressions ‘ lawful owner * or ‘ true owner,’ 
or ‘ rightful owner,’ though harmless in themselves, are 
really sources of danger, because they suggest the fallacy, 
that some kinds of ownership are unlawful. One is very 
tempted to use them in such cases as that in which a man 
has had his watch stolen, and it has been sold in open 
market to an honest pmchaser. In that case, contrary 
to the general rule, the purchaser becomes owner ; and 
the man who was robbed cannot get his watch back until 
the thief has been caught and convicted. Till then he is 
not an owner at all ; though he may fairly be described 
as the ‘ former owner.’ 

Finally, we must be very careful to distinguish between 
three perfectly different though related expressions, viz., 
‘ possession,’ the ‘ right to possess,’ and the ‘ rights of the 
possessor (or possession).’ The first is the relationship 
between a person and a physical object which has been 
described above, and which, as has been said, is a pure state 
of fact, and may be lawful or unlawful. The second is 
the power enforced by law, to obtain possession by all 
lawful means ; and it is very important for practical 
purposes. Like all rights, it is matter of law. So also 
is the third, the ‘ rights of possession,’ which are the powers 
conferred by law on possessors, merely as such, to defend 
their possessions. As we have said, these are numerous 
and important ; for the law dislikes disturbance of 
possession. 





CHAPTER XXIV 

LEGAL AND EQUITABLE INTEEESTS IN LAND 

We come now to what is, at the present day, the most 
important of all the sub-divisions into which Land Law 
falls, viz., the distinction between legal estates and interests 
on the one hand, and equitable interests on the other. 
And this distinction is the more interesting, as it marks the 
culmination of a movement, set on foot no less than eight 
centuries ago, to achieve certain objects in circumstances 
wholly different from those of the present day, and yet 
subsequently adapted, owing to the marvellous flexibility 
of English Law, to modern and entirely changed con- 
ditions. 

We have before hinted, that, during what may be called 
the feudal epoch, viz., from the Norman Conquest to the 
Wars of the Roses, what really interested the King’s 
lawyers and Courts about land was, not its economic but 
its political importance. Briefly put, the levy of the 
professional army, and the liability to serve the King in 
camp and council, were based upon the possession of land 
by feudal tenure, or, as it was called, the ‘ seisin ’ of the 
land of England. It was primarily to serve this interest 
of the King that the great Domesday survey was drawn up, 
and the ‘ real actions ’ invented. No doubt the feudal 
vassal looked upon his fief not merely as a means of 
rendering military and other service ; he was interested in 
it as a source of revenue for the maintenance of himself 
and his family. But these matters did not interest the 
King’s Courts of Common Law. Their doctrines and their 
practice were concerned only with settling the all-important 
question : who was rightly seised, or possessed, of Black- 
acre ; in order that the Exchequer might from him 
extract the service and dues for which Blackacre was 
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assessed in Domesday Book. All other questions they 
ignored. 

But there were other persons who were far more interested 
in the economic than in the political aspect of landowning. 
Among these were certain ‘ poor brethren ’ of the new 
Mendicant Orders of the Church, who appeared in England 
m the thirteenth century, and desired land on which to 
build churches, hospitals, and schools. Now they were in 
a difficulty, or, rather, in several difficulties. They were, 
for one thing, sworn by their holy vows to poverty ; and 
poverty is hardly consistent with landownership. They 
were not soldiers, at least of any earthly commander ; 
and landownership, at any rate of the feudal kind, involved 
service in the army. Moreover, there were beginning to 
be certain mutterings in the King’s Council about lands 
getting into ‘ mortmain,’ i.e. into the hands of religious 
houses. So the Friars had to walk warily ; and, in their 
various attempts to solve their difficulties, they hit upon 
the device of getting lands transferred to, or held by, lay 
persons of the ordinary landowning type, to the ‘ use ’ or 
‘ need ’ (opus) of their work. The idea spread with 
rapidity ; and, by the end of the thirteenth century, we 
get a statute of the new Parliament relating the many 
evils which had arisen from the practice of ‘ putting lands 
to uses,’ which had been taken up by all kinds of persons, 
and employed for nefarious purposes — ^principally to 
escape payment of the oppressive feudal dues, and the 
discharge of honest debts. 

For the point was, that, at the time when this statute 
was passed, there was no lay Court which recognized the 
existence of the cestui que use or beneficiary under the use, 
or the interest which he undoubtedly had in the land. 
To the Common Law Courts, these things were outside the 
picture. All they were concerned about was, as has been 
said, to know who was seised of (i.e. seated on) the land. 

But this state of things cut both ways. On the one hand, 
it prevented the creditors of the cestui que use, or beneficiary, 
getting at his lands, and his lord exacting feudal dues on 
his death ; because, in the view of the Common Law 
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Courts, the beneficiary had no lands. On the other hand, 
if the feudal tenant, the person ‘ seised ’ of the land, 
declined to perform his use or trust, the beneficiary really 
had no lands, i.e. got no benefit out of the use or trust. 

Probably, for a time, the pressure which the Church 
Courts could bring to bear on such an enormous scandal 
as a breach of trust (perhaps guaranteed by an oath) in 
favour of religious objects, was sufficient to prevent serious 
breaches of trust. But when the practice of ‘ putting lands 
to use ’ was extended to purely family arrangements, 
then there was obviously need for some better protection 
— ^the more so as the King’s Courts were evincing an 
increasing jealousy of allowing the Church Courts to meddle 
in matters concerning land. Any way, by the end of the 
fourteenth century, we find the Chancellor, in his Court of 
Equity, enforcing trusts or uses, not only of land but of 
chattels, and rapidly developing a new kind of ownership, 
‘ equitable ownership,’ which, though ignored by the 
Common Law Courts, was vigorously protected by the 
growing power of Chancery. 

Indeed, the new idea was later applied, not only to 
beneficiaries under uses, but to the borrower’s right 
(or ‘ equity ’) of ‘ redemption ’ in the land or chattels 
which he had conveyed to the mortgagee or creditor, but 
which Equity regarded as still his (the borrower’s) property 
subject to repayment of the mortgage debt, and even to 
the interest of the purchaser who had paid his purchase- 
money but had not yet received a formal transfer of his 
land. In other words, whenever the Chancellor thought 
that, but for the technicalities of the Common Law, A 
was really owner of land or chattels, he would do his 
best to enforce A’s rights as such owner, even against 
B, who was owner by common law rules ; provided only 
that he could find some flaw in B’s conduct, which would 
prevent him, conscientiously, holding the lands or chattels 
against A. But this was an important proviso, and clearly 
set equitable ownership on a lower level of security than 
legal ownership ; for there was always the danger lest 
the legal ownership should get into the hands of a ‘ bond 
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fide purchaser for value without notice ’ — i.e. a person who 
acquired the land or chattels with a clear conscience, and 
for value given. 

In other words, the rights of the equitable owner were 
not strictly in rem, i.e. against all persons. But they 
were, on the other hand, proprietary, or at least quasi- 
proprietary rights ; because they would be protected 
against all the world except the legal owner whose con- 
science was clear, and they could be alienated and 
developed, just like ordinary property. At first, the 
equitable owner had no legal rights at all — i.e. rights 
which the Common Law Courts would recognize ; gradually 
he acquired almost all legal rights, except the very im- 
portant right to possession of the subject-matter, and 
except always rights against the ‘ bond fide purchaser 
for value without notice.’ 

Although the system of ‘ dual ownership ’ thus set up 
was undoubtedly popular with certain classes, it can 
hardly be doubted, also, that it was attended by con- 
siderable evils. These evils are set out, perhaps with 
more plausibility than honesty, in the preamble to the 
Statute of Uses, passed in the year 1535, ostensibly to 
abolish the system, so far as interests in land were con- 
cerned. But if the abolition of the dual system of owner- 
ship Was really the object of the framers of that statute, 
they entirely failed to accomplish it, for reasons too 
technical to be explained here. What they did do, with 
disastrous effect, was to introduce the laxities and com- 
plexities of equitable ownership into dealings with legal 
estates, and thus to prepare the way for that complicated 
system of family settlements which became almost uni- 
versal among the landowning gentry during the Civil War. 
The chief aim of such settlements was to break up the 
ownership of the family estate into so many temporary 
interests, and to load it with so many charges, that it 
could never be seized or forfeited entirely for political 
delinquency, because no delinquent had more than a 
limited interest in it. Meanwhile, under the name of 
‘ trusts,’ the old equitable ownership went on with scarcely 
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a break ; though the formal abolition of feudal tenures 
during the Commonwealth period deprived it of its original 
justification. 

The new system of settlements, instead of passing away 
with the Civil War wdiich gave rise to it, seems actually 
to have increased in intensity during the eighteenth and 
early nineteenth centuries, the hey-day of the landowner. 
Whatever its advantages, the evils which it produced were 
very great. Not only did it largely succeed, owing to the 
fact that it needed all the persons interested in the settle- 
ment to agree to a sale, in keeping land out of the market ; 
but, even where sales were effected, the purchasers w^ere 
liable, though acting in all good faith, to lose the benefit of 
their purchases, either through the subsequent discovery of 
some legal estate ‘ outstanding ’ (i.e. vested) in a remote 
trustee who was dead or could not be found, or by the 
appearance of some secret interest the existence of which 
the legal advisers of the purchasers had failed to discover. 
So strong was the feeling against the system in Reform 
days, that the abolition of the legal estate, and the assimila- 
tion of all proprietary interests to equitable ownership, 
became the avowed object of a powerful school of re- 
formers. Fortunately, the country was not carried away 
by their enthusiasm ; for it at length began to be realized 
by cool thinkers, that the distinction between legal and 
equitable ownership did not rest only on legal conservatism, 
but was justified by a real social need. For, just as the 
different interests of the State and the family or religious 
house in the feudal days had given birth to the distinction 
between legal (or public) and equitable (or private) owner- 
ship, so, in the nineteenth century, the different interests 
of business dealings and what may be called endowment 
dealings with land, rendered it essential to retain the 
distinction. A word on this distinction. 

Broadly speaking, when a man buys or leases land, either 
he desires to use it for residence or for occupation in 
connection with his business, or as an investment of his 
savings, or, on the other hand, he buys it to make a pro- 
vision for his family, for the purpose of ‘ settling ’ it, as 
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it is called, upon them. In the former case, he seeks, 
above ail things, safety and simplicity of title, which will 
give him complete security against unknown claims, and 
avoid expensive investigations. In the latter, he is far 
more concerned with being able to regulate minutely the 
devolution and distribution of the proceeds of the pro- 
perty in accordance with the actual or hypothetical needs 
of the various members of his family (perhaps some yet 
unborn). To achieve this object, it is, almost invariably, 
necessary for him to appoint trustees, i.e. persons to whom 
the care and management of the property must largely 
be entrusted, leaving only to the beneficiaries the equit- 
able right to insist on the proper administration of the 
trusts. 

It was considerations of this kind which led Parliament 
to embark, from the middle of the nineteenth century, 
on a long course of legislation destined to facilitate the 
sales and leases of settled estates. Put shortly, the aim 
of these statutes was to enable either the trustees or, by a 
somewhat later policy, the ‘ tenants for life,’ or other owners 
of limited interests, to make sales and other dispositions 
of the whole of the interest in the land included in the 
settlement (not merely the interests of the parties agreeing 
to the sale) ; the various rights of the other parties 
interested being transferred from the interest sold to the 
purchase money or rent, which would be paid to the 
trustees or the tenant for life respectively. His money 
once paid to the trustees or the tenant for life, the pur- 
chaser would have no need to worry about the claims of 
the beneficiaries, who would look to the trustees or the 
tenant for life for the protection of their interests. From 
1856 to 1890 a long series of Settled Land Acts, with ever- 
increasing efficiency, strove to give effect to this policy, 
with imquestionably good results. 

The legislation of the year 1925 has made a great step 
forward on the same lines by adopting two additional 
precautions — ^first, that of strictly limiting the kind of 
interests in land which can be created as legal estates or 
interests, second, by rigidly defining the precautions 
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which will be sufficient to establish the bona fides of a pur- 
chaser for value. Both these changes are important. So 
long as the protection of the legal estate could be given 
to interests such as life and entailed estates and future 
interests not yet in possession or even vested in any 
definite person, so long was the conveyancer’s task heavy 
and his risks great. So long as the purchaser was held 
to have implied or imputed notice of every equity which 
the detective instinct of a highly-trained conveyancer 
might have smelt out, so long was it impossible that 
conveyancing should be safe or cheap. Let us see now 
briefly in what condition the new legislation has left the 
relations betw^een legal estates or interests and equitable 
interests in land. 


Legal Estates and Interests in Land 

‘ Estates ’ and ‘ interests ’ in land are not synonymous 
terms. Every estate is an interest ; but every interest 
is not an estate. Only those interests which confer pos- 
session of the soil, or at least receipt of rent from a tenant 
for years, are estates ; they correspond, in effect, with the 
‘ corporeal hereditaments ’ before described. Their import- 
ance was, originally, due to the fact, that they determined 
the relation of the person holding them to his immediate 
lord, and so, ultimately, to the Crown. They defined 
his status or estate. With the virtual abolition of the 
feudal principle of tenure, ‘ estates ’ have ceased to have 
the peculiarly important place they long held among 
interests in land. Nevertheless, they are sufficiently 
important to be classed apart by the new legislation, whicii 
declares that there can be only two kinds of legal estates, 
viz. (i) an estate in fee simple absolute in possession, (ii) a 
term of years absolute. 

(i) Fee simple absolute in possession . — ^An estate in fee 
simple was, by the Common Law, an estate granted by a 
lord to a vassal to be held in free tenure, and capable of 
descending to the vassal’s heirs ad infinitum. When liberty 
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of alienation of such estates was definitely recognized by the 
famous statute Quia Emptores in 1290, the estate in fee 
simple became in effect complete ownership, subject only to 
the chance of it ‘ escheating ’ to the lord who granted it (or 
his successor in title) on the failure of the heirs, lineal 
and collateral, of a tenant who died ‘ seised ’ of it. Before 
land could be devised by will, that was not such a rare 
event. After 1540, it became increasingly rare ; because 
a tenant in fee simple, who knew himself to have no blood 
relatives, would probably make a will and so defeat the 
escheat. 

It being impossible now to impose new services or rents 
on a fee simple, and the doctrine of escheat having been 
abolished by the Administration of Estates Act, a fee 
simple has ceased to be the subject of tenure in anything 
but name, and may be defined as complete and perpetual 
ownership of land. It will be observed that, in order that 
it may exist as a legal estate, a fee simple must be ‘ ab- 
solute ’ and ‘ in possession.* Owing to an apparent absence 
of any attempt to define the somewhat vague word 
* absolute * in connection with a fee simple, we are left 
in some doubt as to the meaning attributed by the Law of 
Property Act to it. But, reading between the lines of 
another section, we may gather that a fee simple expressly 
made to determine on the happening of an uncertain event 
or contingency would not be a ‘ fee simple absolute,* and, 
therefore, could not exist as a legal estate, save in one 
or two expressly excepted cases. The requirement * in 
possession * excludes future interests, but includes receipt 
of rents and profits from a tenant for years. Therefore, 
though X, owner in fee simple, has granted a lease for 
twenty-one years to Y, the occupying tenant, at a rent, X 
will, nevertheless, be deemed to be ‘ in possession,* because 
he will be entitled to receive Y’s rent. This is strictly in 
accordance with feudal principles. 

With regard to the powers of an owner in fee simple, 
there is little to be said. Broadly speaking, he can do 
what he likes with the land, subject only to the laws 
existing for the benefit of the community at large, such 
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os the law against nuisances, and subject to any rights 
over the land, such as rights of way or pasturage, granted, 
or assumed to have been granted, by himself or his pre* 
decessors in title. 

(ii) A term of years absolute . — The essence of a term 
of years is, that it should not be capable of surviving 
beyond a definite calendar date. As previously explained, 
an interest held for such a term did not rank, according 
to feudal principles, as the proper subject of tenure, nor 
was it regarded .as an ‘ estate.* Owing to changes in the 
procedure relating to the protection of the tenant for 
years, however, this point of view changed in the fifteenth 
century ; and ‘ leasehold tenure ’ and ‘ leasehold estate * 
became recognized expressions. Curiously enough, not 
only are leaseholds expressly made capable of being legal 
estates by the Law of Property Act, but they are, in practice, 
the only instance of true tenure now existing. This is, 
perhaps, convenient ; for the terms ‘ landlord * and 
‘tenant,* in relation to leaseholds, are familiar in every 
one’s mouth. 

But when we examine the rest of the definition, the 
result is by no means so satisfactory. In the first place, 
a term of years ‘ absolute * evidently means something 
very different from the ‘ absolute * of the fee simple 
described in the immediately preceding line of the Act. 
For we are expressly told, in the defining section of the 
Act, that a term of years may well be ‘ absolute * though 
it is expressly made liable to determination by “ notice, 
re-entry, operation of law, or by a provision for cesser 
on redemption, or in any other event,” provided only 
that such event is not the expiry of a life or lives. In 
the second place, though the well-established doctrine of 
the Common Law was, that there was no ‘ estate * in a 
leasehold interest until the lessee had taken possession 
of the land, yet in the Law of Property Act there is no 
requirement of possession for the term of years which 
may be a legal estate. Further, there may, either for 
mortgage or other purposes, be any number of leasehold 
estates in the same land at the same timei though, 
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presumably, the Court will have to decide, in accordance 
with established rules, as to their priorities. There would 
appear to be considerable metaphysical if no practical 
difficulties in this scheme. 

Primd facie, a lease for years confers only a right to 
use the surface of the land, including buildings and 
fixtures ; but a lease may be granted with the express 
object of enabling the lessee to build houses which require 
foundations, or to dig for minerals. Still, subject to 
express or obvious intention to the contrary, the lessee 
commits ‘ waste,’ and is liable to an action for damages, 
if he injures or takes away anything forming part of the 
substance of the land, as distinct from annual produce, 
e.g. timber, minerals, fixtures, buildings. To a limited 
extent, he is also liable for ‘ permissive ’ waste, i.e. failure 
to keep the premises wind-and- water-tight, or departure 
from or neglect of the usual course of husbandry. But, in 
almost all written leases, the law of waste is largely 
superseded by the express covenants of the parties, which 
have to be carefully observed. Contrary to popular 
belief, there is no rule of law which says that a lessee 
who fails to pay his rent or otherwise conform to the terms 
of his lease, can be ejected by his landlord, except in 
certain cases of small or deserted houses. But every 
well-drawn lease contains a ‘ proviso for re-entry,’ to the 
effect that, should the lessee fail in any of his obligations, 
the lessor may enter and eject him, peaceably if he can, 
if not, by an action of Ejectment. Still, even where such 
a proviso exists, the Court has ample powers to give relief 
against ejectment (or ‘ forfeiture ’ as it is called), on 
much the same principles as those on which Chancery 
relieved the mortgagor who failed to redeem his property 
on the day fixed for repayment. Even an under-tenant 
may get relief, if his holding has been imperilled by a 
forfeiture incurred by his immediate landlord to the head 
landlord. The details of the Law of Landlord and Tenant 
are, however, far beyond the scope of this book. 

In addition to these ‘ legal estates,’ there are several 
classes of interests in or charges over land which are 
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capable of existing as ‘legal interests.’ Of these classes 
only two need be mentioned. 

(iii) Incorporeal hereditaments . — We have before men* 
tioned this class of defined and limited rights, exercisable 
by A, over, or to the detriment of, land in the possession 
of B. The latter’s land is called the ‘servient tenement ’ ; 
and, if A’s right is exercised by him by virtue of his 
occupation of land other than B’s, his land is called the 
‘ dominant tenement.’ Where the ‘ incorporeal heredita- 
ment ’ is merely a right of user, like a private right of 
way, it can, in strict law, only be exercised as appurtenant 
to a dominant tenement ; and it is then called an ‘ ease- 
ment.’ Where it consists of a right of taking part of 
the soil or its produce it is called a ‘ profit,’ and may then 
be exercised irrespectively of any ‘ dominant tenement.’ 
Thus, if I claim a right of way over B’s land, I must show 
that I am entitled to it as owner or occupier of another 
piece of land. But if I claim a right of fishing in B’s 
water, I can claim it merely as a right attached to my 
person, by virtue of a grant or agreement. The Law of 
Property Act does not use the term ‘ incorporeal heredita- 
ment ’ in the section dealing with the creation of legal 
interests ; but it speaks of ‘ easements, rights, or privileges 
in or over land,’ and rent charges. And it requires, as 
in the case of legal estates, that for these rights to be 
capable of existing as legal interests, they should be 
owned for an interest equivalent to an estate in fee simple 
absolute in possession or for a term of years absolute. It 
would be impossible here to go into the recondite though 
extremely interesting subject of easements and profits, 
which involves a good deal of knowledge of old law, and 
of certain highly technical rules. 

(Iv) Charges by way of legal mortgage . — When we come 
to deal with the subject of alienation of land, we shall see 
that the new legislation contemplates the effecting of 
mortgages by granting terms of years to the mortgagee 
as security ; and such terms may, of course, operate as 
‘ legal estates.’ But the Law of Property Act also en- 
courages the giving of a simple charge in lieu of a formal 
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mortgi^; and it provides that, where such charge is 
created by deed and expressed to be given by way of 
legal mortgage, it shall be capable of existing as a legal 
interest, which will confer substantial rights in the 
land on the mortgagee. It is difficult to class such a 
charge as an incorporeal hereditament ; because the 
powers conferred by it are so wide. On the other hand, 
it certainly is not an ‘ estate.’ It is, in fact, an almost 
new legal institution created by the Law of Property Act. 

The vital importance of acquiring a legal interest in 
land is, as has been said, that when it has been acquired 
for valuable consideration by a purchaser (which includes 
a lessee and a mortgagee) in good faith, who has observed 
certain simple requirements of the Law of Property Act, 
that purchaser acquires a safe title, which will overreach 
any equitable interest affecting the interest purchased, 
whether he had notice of it or not, except in a few very 
special cases. These requirements are so important, that 
they should be carefully indicated. They are as follows : 

(a) That, where the conveyance is made under the 
powers of the Settled Land Act, the purchase money be 
paid to the trustees for the pmrposes of the Act. 

(b) That, where the conveyance is made by trustees for 
sale, the purchase money be paid to such trustees. 

(c) That, where the conveyance is made by a mortgagee 
or personal representative in the exercise of his paramount 
powers, the purchase money be paid to such mortgagee 
or personal representative. 

(d) That, when the conveyance is made under the order 
of the Court, the purchase money be paid into Court or 
in accordance with the order of the Court. 

It is a general principle, that a single trustee shall not 
receive purchase money, unless he is a ‘ trust corporation,’ 
i.e. a corporation authorized by the Trustee Act to act as 
a sole trustee. 

It will be observed that the cases above enumerated 
do not cover what would appear to be the most ordinary 
ease of all, viz. a sale by an absolute owner, with, perhaps, 
the concurrence of a mortgagee. That is, doubtless, 
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true ,* andj in such a case, the purchaser would have, 
no doubt, to protect himself by the ordinary searches 
and enquiries. But the increase in the practice of regis- 
tration of title, and especially of ‘ charges ’ or encum- 
brances, renders this liability yearly less onerous ; and 
there is a special provision for enabling an absolute 
owmer to create for himself a trust for sale, which will 
bring a purchaser from him under the protection of clause 
(b) of the above requirements. 

Finally, before leaving the subject of legal interests, it 
may be well to point out, that interests of these classes 
are also perfectly capable of existing as equitable interests. 
It is only when they are conveyed in a proper manner, 
with proper titles, that they take effect as legal interests. 
We now turn to those classes of interests in land which 
are only capable of existing as equitable interests. 

Equitable Inteeests in Land 

(i) Life interests . — These are said to be the oldest interests 
in land known to the Common Law ; and. it was the rule 
until quite recently, that a conveyance of land ‘to A,’ 
simply, gave A only a life interest. The rule has now 
been altered ; but its persistence is an unconscious testi- 
mony to the ancient origin of the life interest. A life- 
owner has, obviously, less interest in the land than the 
owner of the fee simple ; but he has, in theory at least, a 
greater interest than any lessee for years, however long 
his term. Thus, the life-owner is entitled to work mines 
already open when his interest began (though not to 
open new mines). Moreover, he is an owner of the 
subsoil as well as the surface ; and, therefore, no new 
mine can be opened without his consent. . But, like the 
lessee for years, he is liable to ‘ positive ’ waste, i.e. injury 
to the land or buildings ; though, unlike him, he is not 
liable for ‘ permissive ’ waste, i.e. non-repair. Owing to 
the fact that life-interests are usually created by family 
settlements, it is not infrequent to give the life-owner 
power to commit waste, or, as it is put, he is made ‘ with- 



THE CIVIL LAW 


nno 

out impeachment of waste.’ In that event, the life-owner 
can open new mines, cut ordinary timber, and the like. 
But, even in such a case, he may not commit wanton or out- 
rageous waste, such as pulling down the mansion house, 
grubbing up ornamental timber, and the like. This kind 
of waste goes by the odd name of ‘equitable waste’; 
because, originally, only a Court of Equity would restrain 
it, if the life-tenant was ‘ without impeachment of waste.’ 

There is a curious and not very common form of a life- 
interest, known as an interest pur auter vie, e.g. when land 
is given to A during the life of B, or where A, tenant for 
his own life, assigns his interest to X. In the first case, 
the interest will come to an end on the death of B, in the 
second on that of A, who, obviously, cannot grant a greater 
interest than he has himself. Such an interest is of little 
practical importance ; but it may be mentioned that 
there are statutes which facilitate the settlement of the 
question whether the life on which the interest turns has 
really expired, or not. 

(ii) Entailed interests . — ^An entailed interest is an in- 
terest which will, unless ‘ barred ’ or converted into a 
fee simple, be capable of descending on the owner’s 
death only to the issue of his body, i.e. his direct descen- 
dants or ‘ heirs,’ or to his issue by a particular spouse, 
or, in either case, to heirs of and through a particular sex 
only. From the year 1285 to the year 1926, it was possible 
to create such an interest, but in land only, as a legal 
estate ; and it was so created in almost every strict 
settlement of a landowner. Moreover, it was clearly the 
intention of the framers of the statute ‘ De Donis ’ of 
1285, that the owner should not be able to alienate or 
encumber his estate during his lifetime, to the prejudice 
of his heirs. But, by an extraordinary exercise of judicial 
boldness, this intention was evaded, through the ingenious 
use of fictions, probably within a century of the passing 
of the statute. It was only necessary for the ‘ tenant 
in tail ’ to go through a rather expensive fictitious lawsuit, 
to obtain the power of dealing with the land as though he 
were a tenant in fee simple. Not, however, until 1926 
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was it possible to affect an estate tail will ; for a man 
can hardly conduct a fictitious lawsuit after his death. 

The legislation of 1925 has made great changes in the 
law of entailed interests. In the first place, they can be 
created to apply to ‘ any property, real or personal,’ instead 
of only to land. In the second, the entail can be ‘ barred ’ 
by an ordinary deed made in the owner’s lifetime, without 
any special formalities. In the third, entailed interests can 
be disposed of by an owner’s will, provided that he makes 
his intention quite clear ; and, in that case, they will be 
liable for his debts. But if he fails to do so, they will go to 
the ‘ heir in tail,’ according to the form of the entail, dis- 
charged from the testator’s debts, including, it would seem, 
Crown debts. The power of defrauding his creditors after 
his death thus offered to the owner of the entailed interest, 
seems difficult to justify. As is, of course, implied by the 
new legislation, entailed interests can now only exist as 
equitable interests, at any rate in the case of land. 

The powers of the owner of an entailed interest, as 
regards the user of the subject-matter of the entail, are 
unlimited. The law of waste does not apply to him. 
When entailed interests could only be created in land, this 
liberty was not unreasonable ; for, after all, land cannot 
be consumed or destroyed. But now that they can .be 
created in chattels, it will be interesting to see what be- 
comes of an entailed cellar of wine or fleet of motor cars 
after a generation or two. 

(iii) Future interests . — Under the names of ‘ remainders ’ 
and ‘ executory limitations,’ various classes of interests 
in land could be created in expectancy, either at the 
Common Law or under the Statute of Uses. The dif- 
ferences between the two classes were highly technical ; 
and the learning involved in acquiring a knowledge of 
the rules of determining them quite out of proportion to 
the value obtained. Now, subject to the severe rule 
known as the ‘ Rule against Perpetuities,’ which applies 
to all kinds of property and will hereafter be explained, 
many kinds of future interests can be created, but only as 
equitable interests, which will take effect by way of trust ; 
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the test of their validity being whether they were capable 
of existing as equitable interests before 1926. One of 
the commonest examples is that in which a father by his 
will leaves property for life to one of his children, with a 
direction that, on the child’s death, it shall go to the child’s 
children. The latter are said to take by way of remainder 
or expectation. They may or may not have a vested 
(i.e. certain) interest from the creation of the remainder. 
In the case put, they would have. But it would be open 
to the testator to say that only such of his grandchildren 
as had attained twenty-one on their parents’ death should 
share in the bequest ; in which case, a grandchild’s share, 
until he attained twenty-one, would be ‘ contingent ’ or 
uncertain. The unsatisfactory feature of the expectant 
interest, from the point of view of the beneficiary, is, that, 
until the prior interest determines, he gets no income or 
other direct benefit from the gift. It is jam to-morrow, 
but not jam to-day. He can even sell or mortgage his 
expectancy ; but he will only do so at a very serious loss, 
especially if his interest is ‘ contingent.’ 

One curious result of the recent legislation has been the 
disappearance of the true ‘ reversion ’ from amongst the list 
of future interests. A reversion was the interest which 
was left in a person who, out of his larger interest, created 
a smaller interest to be held of him by tenure. The re- 
version arose without express words, merely by operation 
af law. Reversions used to be ranked as ‘ incorporeal 
hereditaments ’ ; but, as we have before remarked, the 
most important example of all in modern times, viz. a 
reversion on a term of years, was not reckoned as an in- 
corporeal hereditament or a future interest. In fact, it 
can now exist as a legal estate, which no future interest 
can. A true reversion was created when a tenant in fee 
simple created out of it a life estate or an entailed estate. 
But as we have just seen,. an entailed interest and a life 
interest can now only exist as equitable interests ; and 
there is no tenure between a legal owner and the owners 
of equitable interests affecting his estate. The word ‘ re- 
version ’ will be found in the new Acts ; but only as applied 
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to so-called reversions on terms of years, or to expectancies 
and possibilities generaUy. 

Having now enumerated and briefly described the 
various classes of interests in land which may be found 
to exist as equitable interests (and it will be remembered 
that these include those capable of existing as legal in- 
terests, but not in fact so existing), we must, in concluding 
this chapter, ask ourselves the very important question ; 
What security or protection for their rights have the owners 
of such interests ? If they have to give way whenever 
a purchaser for value in good faith, observing the proper 
requirements, acquires a legal interest in the same land 
which is obviously inconsistent with their interests, what 
good will it do them to have an equitable interest at all ? 

The answer is, as explained in section 3 of the Law of 
Property Act, that the chief security of the owner of the 
equitable interest lies in the willingness of the Courts to 
enforce his equitable duties upon the owner of the legal 
estate affected. We must again remember the funda- 
mental principle, that no equitable interest can exist 
except there be a corresponding obligation on the part 
of a legal owner to give effect to it. There may not, at 
a given moment, be any such person. If there is, the 
Court, in its equitable jurisdiction, will take prompt steps, 
at the request of the equitable owner, to make him give 
effect to the equitable interest. If there is not, it will 
generally be found that there is a person who has parted 
with the legal estate to another. In such a case, if that 
other ig a bond fide purchaser for value who has observed 
the proper precautions, there can be no recourse against 
him. 

But there can be recourse, not only against the personal 
liability of the former owner of the legal estate, but against 
the money which has been produced by the sale. And it 
is the object of some of the most stringent provisions 
of the Act, to ensure that these proceeds shall always come, 
so far as possible, into safe hands. Equity has had long 
experience of ‘ following the trust property,’ and will 
ruthlessly set aside any devices adopted Uy a fraudulent 
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trustee or other legal owner to conceal the proceeds of 
his fraud. Thus, to take a concrete example, if trustees, 
having the legal estate, fraudulently conspire to cheat 
their beneficiaries by selling that legal estate to an innocent 
purchaser and confiscating the purchase-money, though 
the beneficiaries could not set up their claim against the 
purchaser, they could not only prosecute and imprison 
the trustees, but, if the trustees had paid the money into 
their respective banks, or invested it in shares of a com- 
pany, the Courts would compel the banks or the company 
to hold the money or the shares for the benefit of the 
beneficiaries. If the owner of the legal estate were not 
technically a ‘ trustee,’ e.g. if he were simply a vendor 
who, having agreed to sell the estate to B, and thus given 
him an equitable interest in it, had subsequently conveyed 
the estate to some one else, the remedies against him 
would not be quite so drastic ; but they would be pretty 
effectual. 

This is then, the main security of the equitable owner ; 
and it remains only to consider, with regard to it, what 
happens if rival equitable owners, with inconsistent in- 
terests, endeavour to enforce them against the owner of 
the legal estate. Suppose, for example, A has a life 
interest in property in the hands of trustees. He sells 
it to B, and then, fraudulently concealing the sale to B, 
sells it again to C. B and C cannot both be satisfied. 
Until quite recently, the rule was, so far as interests in 
land were concerned, that, subject to proof of actual 
negligence in their owners, equitable interests ranked in 
order of their creation, or dates. But, by a somewhat 
startling novelty introduced into the new Property legis- 
lation, the rule applicable to successive assignments of 
things in action, to be hereafter explained, was extended 
to equitable interests in land ; and now, such interests will 
rank in the order in which notice has been given, to the 
owner of the legal estate, of their claims against it. 
Owing to the curious wording of the section in question, 
it seems that such notice need J3ot be in writing. But 
the point is doubtful. 



LEGAL AND EQUITABLE INTERESTS IN LAND 8.S5 

There are other remedies, of a minor character, open 
to the equitable owner. It is always well for such a 
person, if he can, to get possession of the title deeds ; for 
that will certainly put any purchaser of the legal estate 
on enquiry. Certain classes of equitable interests, too, 
(but not all) may be registered at the Land Registry ; and, 
in such cases, the purchaser, however bond fide, will not be 
able to disregard them. He should have had search made 
at the Registry, and ascertained that the title was clear. 
Or again, in certain cases too technical to be explained here, 
the owner of the legal estate may actually be compelled 
to convey a legal interest to the equitable owner, who, of 
course, thereupon becomes a legal owner, with the privileges 
attached to legal ownership. 

Still, however, when all is said, equitable ownership is, 
and is by the recent legislation deliberately recognized 
as being, less secure than legal ownership, particularly in 
the important fact that the equitable owner can rarely, 
if ever, demand as of right possession of the land (or, in 
the case of chattels, the chattel which is the subject of the 
ownership ; though the Court may, if it sees fit, let him into 
occupation of it. This is, in fact, the original and cardinal 
distinction between legal and equitable ownership ; and it 
is curious to note how it persists in altered circumstances. 
The Statute of Uses of 1535 was avowedly an Act for 
‘transmuting uses into possession.’ After four hundred 
years, it has become clear that that Act was a failure ; 
and it has been repealed. But the distinction remains. 
Equitable ownership, unlike legal ownership, is not strictly 
in reniy or objective, i.e. enforceable against all persons, but 
only relative, i.e. enforceable merely against a legal owner 
whose conscience is affected by it, against careless persons 
who deal with him without due precautions, and against 
equitable owners with inferior claims. Yet it would be 
absurd to say that it is not property at all, but a mere 
personal right against certain individuals. It is property, 
but property of an anomalous and peculiar kind. It is 
one of the most striking and characteristic features of 
English Law. 



CHAPTER XXV 


THE LAW OF PROPEETY IN CHATTELS 

It has previously been remarked, that the original idea of 
a ‘ chattel ’ in English Law (as, indeed, the word itself 
implies) was that of a movable object deriving its value 
from its physical qualities. An ox, a sheep, a sword, a 
hammer, household furniture, and the rude tools of 
primitive agriculture, were what our ancestors thought of 
when they spoke of ‘ chattels.* 

But we have also seen, that the gradual elaboration of 
industrial, and, still more, commercial life, ultimately 
produced another and totally different type of chattel, or 
movable, whose value lay, not in its physical but in its 
legal qualities, i.e. the extent to which the Courts would 
give effect to the meaning expressed by it. Regarded as 
a physical object, a bill of exchange for a hundred pounds 
is worth, perhaps, a fraction of a penny ; regarded as a 
promise to pay by a man of means, it may be worth one 
hundred pounds. So with bonds, share certificates, letters 
patent creating monopolies, policies of insurance, and a 
host of other ‘ things in action,’ as they are called. To 
these the name of ‘ incorporeal chattels ’ is sometimes given, 
in distinction from the ‘ chattels corporeal ’ or concrete 
objects of the older law ; and these terms are valuable, 
because they point to one striking difference between the 
two classes of objects, viz. that concrete objects can be 
possessed, i.e. can be the subject-matter of that visible 
or corporal control of which some description was given in 
a previous chapter, while purely legal objects, like things 
in action, cannot. It is, therefore, impossible that the two 
classes of chattels should be the subject of identical rules ; 
and, in fact, the distinction creates a convenient sub- 
division of the Law of Property in Chattels, into (a) the 
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law affecting chattels corporeal, and (&) the law affecting 
things in action. 


The Law of Chattels Corporeal 

Owing to the destructible and perishable nature of most 
chattels corporeal, the Common Law refused to recognize 
the possibility of successive interests in them. A common 
lawyer would have regarded it as ludicrous to suppose 
that you could have an estate for life, or years, far less an 
entail, in chattels. It is true that Chancery, probably 
impressed by the greater permanence of some of the newer 
things in action, e.g. Government stocks and East India 
Company shares, began gradually to give effect to the 
creation, by will or testament, of life interests in chattels. 
And, as we have seen, by a very remarkable provision of 
recent legislation, even entails can now be created ‘ in 
any property.’ But the views of the common lawyers have 
left far too deep a mark on the Law of Chattels to make it 
possible to treat it on the lines of Land Law ; though 
what has recently been said with regard to the distinction 
between legal and equitable owmership applies, with the 
necessary modifications, to the Law of Chattels. 

So far as legal interests are concerned, English Law, in 
its treatment of chattels corporeal, still adheres to the 
view of the Common Law, that the only way of dividing 
the property in a chattel corporeal between two independent 
persons is by vesting the possession of the chattel in the 
one and leaving the ownership in the other. The necessary 
separation is usually (though not invariably) effected by 
the process known as ‘ delivery,’ or, as our ancestors called 
it, ‘ bailment ’ — a process which we shall have to consider 
with some care when we come to deal with alienation of 
property. Here it is sufficient to say that, when a man 
delivered goods to a carrier to be carried, or to a hirer to 
be used, or to an artificer to be repaired, or to a tailor to 
be made up, or to a creditor as security for a debt, he was 
said to ‘ bail ’ the goods to these persons ; and the result 
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of the transaction was, in the view of the Common Law, to 
vest the possession of the goods in the person to whom they 
were delivered (the ‘ bailee,’ as he was called), while leaving 
the ownership in the deliverer, or ‘ bailor.’ 

As was before pointed out, in the chapter dealing with 
the nature of possession, it is a striking but intelligible 
fact, that the Common Law, in its desire to protect the 
possessor, heaped upon him rights and remedies which 
we should be inclined to think more properly belonged to 
the owner ; particularly in view of the fact that bailments 
of goods were usually for quite short periods. Thus, if 
a third party damaged or made away with the goods in 
the possession of the bailee, the latter had an action of 
Trespass against him for the whole of the loss, though, 
obviously, the whole loss might not fall on the bailee, whose 
interest might be trifling. A very remarkable illustration 
of this rule occurred at the beginning of the present century, 
when a Government transport carrying mails was run into 
in a fog off Table Bay in South Africa, with the result that 
a large part of the mails perished. It having been decided 
that the other vessel was to blame, the Postmaster-General 
made a claim against the owners of the blameworthy vessel 
for the value of the lost mails. These owners, in effect, 
pleaded (a) that the mails did not belong to the Post 
Office, which was only a carrier or bailee of them, and 
(b) that, being under no liability to reimburse the owners, 
the Postmaster could not claim against the wrong-doers. 
The case was argued with great thoroughness in the Court 
of Appeal, which decided that both contentions of the 
defendants were wrong, and awarded the Postmaster the 
full value of the mails. 

A similar rule prevails in the case of other wrongs by 
third parties. Thus, if I hire a horse for the season, and 
send him to be put up in the stable of X, who wrongfully 
refuses to give him back on my demand, I can bring against 
him the action of Detinue ; and he will not be allowed to 
defend himself by saying : “ The horse is not yours.” 
Again, if I send goods to an auctioneer to be sold, and a 
rival auctioneer gets hold of them and sells them, my 
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auctioneer will have an action of Conversion against his 
rival, though he has only had temporary possession of the 
goods. Nay, even against the owner himself (the bailor), 
the possessor-bailee, though he must, in the ordinary way, 
restore the goods when demanded in due course, yet 
may, in many cases, insist on holding them till repaid 
for the labour and skill, and other proper expenditure upon 
them, whereby they have been improved or kept in good 
condition. This right of holding till expenses have been 
paid is called a ‘ lien,’ and is one of the most valuable rights 
given by the Common Law to bailees such as carriers, 
innkeepers, wharfingers, and others. In some cases, such 
as innkeepers, the lien actually confers the right to sell 
the goods eventually, if the lien is not discharged ; but, in 
most cases, it is simply a right of holding, and it is lost if 
possession is given up. It must be distinguished from the 
‘ maritime lien ’ alluded to in a previous chapter, and 
from the ‘ equitable lien ’ which arises when a vendor sells 
land without getting the price, or a purchaser pays his 
purchase-money without getting a conveyance. These 
liens arise and are enforced in wholly different ways from 
those of the common-law lien ; and they do not necessarily 
involve possession. 

As against this strongly-guarded position of the possessor 
or bailee, the owner, or bailor, seems almost out of the 
picture. It is true that he has an action of Detinue against 
his bailee, to recover his goods ; and, at one time, the 
Common Law was inclined to enforce this claim with 
great severity. It was almost in the nature of a ‘ real 
action.’ The plaintiff said, in effect : “You have had 
my chattel ; you must return it.” And in the face of the 
numerous rights given to the bailee, this does not seem, 
at first sight, an unreasonable view. 

But as business transactions increased in complexity, it 
came to be considered rather hard on the bailee that he 
should practically guarantee the safe return of the chattel 
bailed to him. Suppose it was stolen without any negli- 
gence on his part. Of course the bailee would have 
the action against the thief, if he conld be foimd. But 
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probably that wasn’t worth very much. Or suppose the 
chattel (e.g. a horse) ‘ died on him,’ without any fault of 
his. And so, gradually, moved by these considerations, 
the Courts began to imagine implied ‘ contracts ’ of bail- 
ment, in which the bailee’s liability varied according to 
the circumstances. Thus, for example, if I, out of pure 
good-nature, allow a friend to leave his stamp-collection 
at my house whilst he is away on a voyage, and, by the 
carelessness of my servant, it is destroyed, it is a little 
hard that I, who stood to gain nothing by my possession, 
should have to make good the loss. On the other hand, 
if I made a business of storing articles of value, and charged 
for doing so, the case might be different. And so there 
gradually grew up a not very clearly-defined code of 
liability for bailees, varying from gross negligence to slight 
negligence, according to the circumstances. But the old 
liability of the carrier for all loss “ except by the act of 
God or the King’s enemies,” and the almost equally high 
standard of liability of the innkeeper, survive to remind 
us of the stricter rule of the Common Law. 

As for the owner’s remedies against third parties, they 
seem to be singularly few, except, perhaps, where the 
bailment was a mere temporary arrangement, which the 
bailor could determine at any time. There is a case of 
1862, in which the owner of a barge, let out for hire to R 
for an tmexpired period, was allowed to recover damages 
against a railway company which had dropped a boiler 
into the barge and broken the latter whilst it was in R’s 
possession. Both Court and counsel in that case actually 
spoke of a ‘ reversion ’ in the plaintiff. But the decision 
stands severely alone ; it was somewhat inconsistent with 
earlier decisions ; and even the Court which pronounced 
it admitted that no action for Conversion could be brought 
by an owner out of possession. Any way, there can be no 
true reversion in a chattel, which cannot be the subject 
of tenure. Another practical question is, whether, if the 
bailee had recovered the full value of the chattel from a 
thief or other wrong-doer, the owner could claim from the 
bailee the money paid. It is suggested that, on principle, 
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he could, as money had and received to the plaintiff’s 
use.” But there is very little authority on the point. 

With regard to the respective rights of the owner and 
the possessor of the chattel, other than rights of action, 
the general principle is clear, that the possessor has only 
those rights which were, expressly or by implication, 
given him by the ‘ contract ’ of bailment. This is a ques- 
tion of fact for the jury, unless the terms are expressed 
in a written document, when it is for the Court. But 
some things are clear. If I lend an article to a man for 
his private use, e.g. a book to read, or a horse to ride, he 
has no right whatever to put the book in the sitting-room 
of his hotel, for all his guests to use, or to let out the 
horse on hire. On the other hand, if I let out plate and 
cutlery to a restaurant-keeper on business terms, he is 
justified in using them in his restaurant, and so on. It is 
a matter of common sense or express bargain. The only 
right which definitely passes to the bailee by every bail- 
ment is the right to the exclusive possession of the chattel 
until the bailment is properly determined. 

On the other hand, subject to any bailment which he 
may have made, the owner’s rights in the chattel are 
limited only by the general Law of Nuisance. He can 
use it as he likes, lock it up, change its character, sell it, 
give it away, injure it (subject, in the case of animals, to 
the provisions of the Criminal Law), or destroy it alto- 
gether. The owner of a firework or an explosive bomb 
may not fire or detonate it in the street. But that is not 
because of any restrictions on his right of ownership ; 
it is merely because such an act would be a public nuisance. 
He could do it lawfully in the privacy of his own land. 
Ownership of chattels corporeal may be, and generally 
is, ‘ absolute.’ 


The Law or Things in Action 

The expression ‘things’ (or ‘choses’) ‘in action’ now 

includes a considerable number of miscellaneous pro- 
— 12 * 
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prietary rights, arising in very different ways, and, except 
in one very important respect, having very little similarity 
to one another. It covers such things as ordinary debts, 
negotiable instruments, annuities and pensions, shares, 
stocks, and debentures, copyright, patent rights and 
rights in fabric designs, trade marks, trade names, and 
that mysterious entity known as the ‘ goodwill ’ of a busi- 
ness, which has been happily described as ‘ property at 
its vanishing point.’ Nothing but the very briefest 
description of each can be given here. 

1. Ordinary debts usually arise out of loans or trade 
contracts, e.g. for the sale of goods ; but sometimes they 
arise from bonds or covenants in settlements and other 
deeds. Naturally, they can only be enforced against the 
other party to the contract ; but the creditor’s right to 
sue the debtor has a certain proprietary value, which can 
be sold, and which, in the case of the creditor’s bank- 
ruptcy, ranks among his assets. A debt must be for a 
fixed or ascertainable sum of money ; other kinds of 
obligations arising out of contracts are not classed as 
‘ debts,’ and are, as a rule, untransferable. 

2. Negotiable instruments . — These are also debts, being 
fixed sums of money arising out of contracts ; but they 
are governed by very special rules, set out in the Bills of 
Exchange Act, 1882. Negotiable instruments comprise 
bills of exchange (including cheques), promissory notes, 
bearer bonds, and any other instrument recording or 
creating a pecuniary liability which, by the custom of 
merchants, is so treated. Their special importance in 
commerce is that, unlike most property rights, they are 
protected in the hands of a bond fide holder for value, 
even though he acquired them from a person who, in fact, 
had no title to them. Thus, if a thief stole a cheque 
payable to bearer, and passed it to a shopkeeper who had 
no reason to doubt his honesty, for value received, the 
shopkeeper could hold the cheque as against the former 
owner, from whom it was stolen. Contrary to popular 
belief, Bank of England notes and Treasury notes are not 
negotiable instruments, though they share the valuable 
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characteristic of being protected in the hands of a bond 
fide holder for value. But so also does current coin of 
the realm, which is hardly a negotiable instrument. 

8. Annuities and pensions are, as the name of the former 
implies, yearly payments made, sometimes ex gratia and 
sometimes for value received, to their holders, usually 
during their lives only, though perpetual annuities and 
annuities for years are not unknown. Annuities may be 
charged on landed or other property in such a way that no 
one is personally liable to pay them ; the sole remedy in 
default of payment being against the property. 

4. Shares^ stocks^ and debentures are intimately asso- 
ciated with companies ; but the Crown may create stock 
as part of the public debt, and municipalities as part of 
their municipal liabilities. Shares are, as their name 
implies, definite units of capital in a combined enterprise, 
each having a distinct identity, though ranged in classes, 
and being indivisible. Their value, of course, depends 
on the prosperity, actual and prospective, of the com- 
pany, as expressed by the dividends, or share of the 
profits of the enterprise, which are paid on the shares. 
Stock, on the other hand, is divisible to any extent and in 
any sums ; its yield may be either a fixed rate or one 
fluctuating with the profits of the enterprise ; and there 
can be no liability on it for calls of unpaid capital. But, 
of course, if it is stock of an ordinary commercial enter- 
prise, its value, and, indeed, its existence, depend on the 
success of that enterprise. Fully paid-up shares may be 
converted into stock. 

A debenture is a simple acknowledgment of indebted- 
ness by a company, and differs from an ordinary bond 
debt mainly in the fact that it is usually charged on the 
assets of the company, on which the debenture-holders, 
therefore, have a claim prior to that of the ordinary 
creditors of the company. This charge may be either a 
‘ fixed charge ’ on definite assets owned by the company, 
and henceforward inalienable by it without the consent 
of the debentmre-holders ; or, by a very ingenious arrange- 
ment, known as a * floating charge,’ it may be a charge 
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only on such assets as the company has when the deben» 
ture-holders (whose rights are generally vested in trustees) 
resolve to enforce their claims. 

5. Copyright is the monopoly right conferred by law 
on the author of a literary, musical, dramatic, or artistic 
work of an original character, of controlling the sale of 
copies or the reproduction of such work, usually in any 
form. No formality is requisite to obtain it ; but any 
one who, by appropriating it for his own purposes, violates 
it, may be stopped from doing so, and, unless he proves 
entire good faith and ignorance of ill-doing, he may be made 
to pay damages. Copyright lasts during the life of the 
author and fifty years after ; and it is protected by the 
peculiar rule, that no assignment of it by the author 
(otherwise than by his will) will have any effect after 
twenty-five years from his death, at which date the copy- 
right will return to his representatives. 

6. Patent rights and designs are likewise monopoly 
rights conferred upon the inventors of new manufacturing 
processes, which are actually acquired by the grant of 
ietters-patent or registration. Monopolies of this kind are 
jealously regarded by EngJLish Law ; and a historic struggle 
in the seventeenth century led to the establishment of 
severe restrictions by the Statute of Monopolies, the 
chief being that the duration of the monopoly should be 
limited to fourteen years in the case of manufacturing 
processes. By later Patent Acts, renewals up to twenty- 
eight years were permitted in cases in which the inventor 
had not received adequate reward within the shorter period ; 
and, after the Great War, the normal period of a patent was 
extended to sixteen years. The maximum duration of 
monopoly in ‘ design ’ is fifteen years. Infringements of 
such monopolies are vindicated in the same way as viola- 
tions of copyright. 

7. Trade marks and trade names ^ as things in action, 
are also monopolies of indications showing the association 
of certain classes of goods with the proprietors of such 
indications. These proprietors need not be the actual 
manufacturers, much less the inventors, of such goods. 
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A man may take the commonest article, such as flannel, 
and, by associating a particular make, or shape, or colour 
of it with his trade mark or name, acquire, owing to the 
peculiar mentality of the public, a valuable monopoly of 
the use of that mark or name for that class of goods. A 
certain element of originality in a trade mark or trade name 
is required ; but the requirements are not very rigid, the 
chief object of them being to prevent an enterprising 
merchant acquiring a ‘ corner ’ in representations of a 
common object or an ordinary word in the language. The 
right is acquired by registration, and lasts at first only 
for fourteen years. But it can, apparently, be renewed 
indefinitely, so long as it is actually exercised. A trade 
mark or name which has not been bond fide used in con- 
nection with the goods in respect of which it was regis- 
tered, for a period of five years, may be removed from 
the Register ; and a trade mark can only be transferred 
in connection with the goodwill of the business concerned 
with such goods. Infringements of trade marks and trade 
names are vindicated like those of copyright and patent 
rights. 

8. Goodwill is merely the result of the habit of the public, 
or a certain part of it, to resort to particular premises or 
particular dealers or manufacturers for the supply of 
particular wants. Of course, the public cannot be con- 
strained to resort to a particular refreshment-house or a 
particular shop if it does not wish to do so ; but, so 
great is the force of habit, that the probability that it 
v>dll do so is, sometimes, of enormous value as a saleable 
commodity. Naturally, all that the law can do to protect 
the purchaser of such an intangible entity is to prevent 
the vendor from rendering nugatory his own voluntary 
act in transferring the goodwill, by competing for the 
old habitues of the place or practice. Accordingly, the 
proprietor of a business who obtains a high price for his 
premises by assigning the ‘ goodwill ’ of the business, 
cannot cheat the purchaser by setting up a rival estab- 
lishment next door or opposite. But, much to the indigna- 
tion of some purchasers, there is nothing whatever to 
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prevent a stranger setting up the most rigorous coHipe^ 
tition. For the purchaser has acquired no monopoly ; he 
has merely contracted to step into his predecessor’s shoes. 
And, as the latter had no right to complain of competitors, 
neither has he. 

It is quite impossible, in a work of this kind, to explain 
in detail the rights and remedies of the owners of things 
in action further than has been done in the foregoing 
paragraphs. Many of them, e.g. negotiable instruments, 
patents, and cop5Tight, are subject-matter for substantial 
works dealing with them alone. The subject of stocks 
and shares involves, for full understanding, a treatise on 
the huge and complicated machinery set up by the Joint 
Stock Companies Act and other statutes. These works 
are for specialists. In concluding this chapter, we can 
touch here only on the fundamental and important dis- 
tinction, before alluded to, which separates chattels cor- 
poreal from things in action. 

This is, that chattels corporeal, as we have seen, can be 
made the subject of possession, whilst things in action 
cannot. Possession is, essentially, as we have also seen, 
a physical fact. It can, therefore, have no application to 
‘ things ’ which exist only in the eye of the law. Put in 
the clearest way, you cannot possess a thing which you 
cannot sit upon ; and, though you can, no doubt, sit upon 
the paper or parchment which is the title to those legal 
conceptions which are called bills of exchange or shares, 
you cannot sit upon the subject-matter which that paper 
or parchment represents. 

The consequence is, that that separation of interests 
which, in chattels corporeal, is, as we have seen, effected 
by the process of bailment, dividing ownership from 
possession, is, in the case of things in action, impossible. 
Thus, for example, there can be no pledge, hiring, deposit, 
or carriage of things in action. Again, things in action 
are outside the scope of such statutes as the Sale of Goods 
Act, the Bills of Sale Acts, and, with one curious excep- 
tion, of the ‘ order and disposition ’ clause of the Bankruptcy 
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Act 5 for ail these enactments proceed largely on the 
assumption of possession. It is true that the deposit 
of a bill of lading may operate as a pledge of the goods to 
which it refers ; but that is not a pledge of a thing in 
action. It is true, also, that a deposit of documents 
such as share-w’arrants and negotiable instruments may 
give the depositee a valuable hold on the rights which 
they represent, and may even operate as a charge in 
equity upon them. But this, unlike the pledge of a 
chattel corporeal, is a security in the ownership, not a 
lien on the possession of the thing in action ; and the 
so-called ‘ lien ’ on documents of title is a totally different 
thing from the common-law lien on chattels corporeal. 
In the case of monopolies like patents and copyright, 
something approaching to the relation of bailor and 
bailee is produced by the practice of granting licenses 
for the use of the patent process, or for the multiplication 
of copies of the copyright work. But the analogy is very 
faint. The license is really only a contract between the 
patentee or copyright owner and the licensee ; it creates 
no rights against other persons, as a bailment does. It 
has been held that even the holder of an exclusive license 
cannot sue strangers for infringement of the monopoly. 

Finally, it is necessary to remind the reader, that the 
distinction between legal and equitable ownership applies 
to things in action, equally with land and chattels cor- 
poreal, arises from substantially similar causes, and has 
similar results. Amongst other things, this distinction 
has enabled Equity, as above mentioned, by its adminis- 
tration of trusts, to permit of the creation of life interestSj 
both in chattels corporeal and things in action. At law, 
of course, there could be, and can be, no life estate in 
either. But there is no difficulty in vesting such property 
in trustees, and directing them to pay the income to A 
for life, and, after A’s death, to divide the capital among 
his children. Such arrangements are of everyday oc- 
purrence. 



CHAPTER XXVI 

ALIENATION OF PROPERTY 

At the present day, the rule of English Law is, not only 
that all property is alienable, both during the lifetime and 
on the death of its owner, but that, with very few excep- 
tions, it cannot be made inalienable by any agreement 
of the parties. It is regarded as a contradiction in terms 
to give a man property and forbid him to alienate it. In 
other words, the right of alienation has come to be looked 
upon as an essential part of the conception of property. 

Every student of the history of English Law is aware 
that it was only after a long and bitter struggle that this 
freedom of alienation was achieved. We can go back 
to the days when even cattle and sheep were regarded as 
inalienable, and the man who was found with an ox 
formerly belonging to another man was presumed to be 
a thief. That land should be alienated without the 
consent of the kin or the lord of the owner, was at one 
time regarded as unthinkable. The general charter of 
freedom of alienation of English land was not won until 
1290, and was, even then, very imperfect. The struggle 
to free entailed estates still went on ; and victory was 
not completely achieved till the fifteenth century. Land 
could not be openly devised by will before 1540, except 
by special custom ; and complete freedom of devise was 
not attained until 1925. For centuries after their intro- 
duction, the Common Law declared things in action to be 
inalienable ; and the vigorous efforts of Equity and the 
Law Merchant to relax this rule only achieved a complete 
victory in 1873. Now, as has been said, with rare ex- 
ceptions, property cannot even be made inalienable by 
agreement of the parties. These exceptions may be briefly 
disposed oL 
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Though permanent or perpetual ownership cannot 
(with rare exceptions) be made inalienable, temporary 
interests may be. Leases for years and life interests, for 
example, may be made inalienable, by a provision, either 
that any attempt to alienate them shall cause a forfeiture, 
or that they shall only last until the owner attempts to 
alienate them. In the case of leases, it is usual to make 
such a provision conditional only, e.g. to prohibit 
alienation without the consent of the landlord ; and the 
Courts have large powers to prevent a harsh application 
of such a provision. Nevertheless, it would seem that, 
notwithstanding the latest legislation, it will be effective. 
Life interests in wills for the benefit of extravagant children 
are frequently made inalienable. Entailed interests, 
however, cannot, with the exception to be hereafter noticed, 
be made inalienable ; neither can interests in fee simple 
absolute, nor the absolute ownership of chattels. 

The conspicuous exception from this general rule of 
alienability of property is the case of the married woman, 
who, as we have seen, may be ‘ restrained from anticipa- 
tion ’ of all or any of her property during her marriage 
(p. 280). This exception will, for many years, be in 
operation, owing to existing settlements. But, as we have 
also seen, it has, by recent legislation, become impossible 
for any similar ‘ restraint ’ to be imposed in the future ; 
though, until the end of the year 1945, a few such ‘ re- 
straints ’ may come into operation under wills made before 
1936. 

A less important exception from the general rule of 
alienability, is, that a person to whom a contingent in- 
terest is conveyed may be forbidden to alienate it until 
the happening of the contingency has actually vested the 
property in him. Thus, a child whose share in his father’s 
property is made contingent on the child surviving his 
mother, may be effectually forbidden to alienate his share 
during his mother’s lifetime (p. 332). 

But, while the power to prohibit alienation altogether is 
thus barely recognized by English Law, that law itself lays 
down certain rather important rules, and enables donors of 
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property to lay down others, which have the effect, direct 
or indirect, of imposing partial restraints on alienation. 

We have already alluded, for example, to the clauses 
of the Bankruptcy Act which render certain ‘ voluntary ’ 
(i.e. gratuitous) settlements, made within limited periods 
before the settlor’s bankruptcy, void, or at least voidable. 
There is also an old, but by no means effete statute of the 
year 1671, which enables creditors, without resorting 
to bankruptcy proceedings, to set aside any kind of dis- 
position made by their debtor “ to the intent to delay, 
hinder, or defraud creditors ” ; and a long series of 
decisions of the Courts has built up an exposition of the 
statute, which, in effect, renders it unnecessary to prove 
any actually fraudulent intent in certain cases. Thus, 
if a person makes a gratuitous disposition of his property 
which, in fact, leaves him insolvent, it will be set aside 
at the request of creditors who have been by it deprived 
of their remedies. So also, if a person, without making 
himself insolvent, deliberately gives away a substantial 
part of his property on the eve of embarking on a hazardous 
enterprise. 

A somewhat later statute, of the year 1585, dealt with 
voluntary conveyances of land made to prejudice subse- 
quent purchasers. So strictly was this later Act inter- 
preted, that a doctrine grew up, that every gratuitous 
conveyance was ipso facto void against subsequent pur- 
chasers for value of the same land from the donor. 
This construction, naturally, tended to frauds almost as 
gross as those contemplated by the Act ; and it was 
repudiated by statute in 1893. These three statutes are 
incorporated into the recent Property legislation. It is, 
therefore, necessary to emphasize the fact, too often for- 
gotten by lawyers, that a free gift, either of land or chattels, 
carried out with suitable formalities, is perfectly binding 
between the parties, and cannot be revoked by the donor ; 
unless, of course, it has been obtained by fraud or other 
malpractice. 

Again, we have from time to time noticed conditions 
attached by the law to the alienation of certain kinds of 
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property, e.g. that a trade mark can only be assigned with 
the goodwill of the business concerned in the goods for 
which it has been registered. Such conditions, of 
course, restrict the operation of the power of alienation. 

The most important rules laid down by English Law 
imposing restraint on alienation are, however, the Rules 
against Perpetuities and Accumulation of Income. These 
rules, though obviously restraining the free exercise of 
the poAver of alienation, are really intended to buttress, 
not to undermine, the general principle of freedom of 
alienation. They are hardly intelligible, however, apart 
from the system of ‘ settlements,’ of which something 
must be said later in this chapter ; and it will be better 
to postpone discussion of them till that point is reached. 

With regard to partial or indirect restrictions on aliena- 
tion imposed by the parties, it may be noted that there 
is nothing in English Law to prevent a donor of property 
imposing any lawful condition upon its retention by the 
donee. It is, in fact, quite common in wills to find 
clauses which deprive of all share in the testator’s bounty 
legatees who marry persons of alien nationality, or who 
accept the tenets of a named religion, and so forth. Such 
provisions, at any rate so long as the property is in the 
hands of trustees, render it extremely difficult for the 
legatees to alienate their interests ; for purchasers are, 
naturally, shy of giving money for property which may be 
forfeited by the subsequent conduct of their vendors. 

Finally, by a very curious but wide-spread practice, a 
settlor may, while actually vesting his property in trustees, 
confer upon other persons powers to ‘ appoint ’ it, either 
to any one they like (including themselves), or to a member 
or members of a specified class. The former are called 
‘ general ’ and the latter ‘ special ’ powers of appointment. 
Thus a testator, giving his widow or child a life-interest 
in property, will confer upon her or him a power to appoint 
the capital among her or his children at the death of the 
person to whom the power is given. It will be observed 
that the capital in question does not become the property 
of the donee of tlie power, though he or she has pwwer to 
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dispose of it at death. If the power is not exercised 
by the donee’s will, the property goes to the persons 
(whoever they may be) who would have taken it if no 
such power had been conferred. They are said to take 
‘ in default of appointment.’ But, in the case of a ‘ general ’ 
power which can be exercised by will, it is said that the 
mere appointment of an executor by the donee of the 
power will render the fund liable to the latter’s debts ; 
and a general bequest of his property will include pro- 
perty over which he has a ‘ general ’ power of appointment. 

It is clear, that all powers of appointment restrict the 
alienability by its nominal owners, of the property affected 
by them. 


Occasions of Alienation 

The circumstances of modem life are so complex, that 
it is obviously impossible to allude to more than a very 
few of the more common occasions which give rise to 
alienation of property. We may, however, refer briefly 
to such important transactions as sales, leases, mortgages, 
and settlements. 

1. Sale. — A. sale, whether of land or chattels, is an 
absolute transfer of the vendor’s interest in the subject- 
matter for a consideration calculable in money and known 
as the ‘ price.’ It is, perhaps, the commonest of all types 
of alienation ; and it can be applied to all kinds of property. 
It is, moreover, so familiar to most persons, that a detailed 
description of it is unnecessary. It is only necessary to 
remind non-legal readers that a ‘ sale,’ though alluded to 
as a single transaction, is really two transactions, viz. (i) an 
agreement to sell, which, in the case of land, is sometimes 
a very elaborate business, and (ii) a transfer of the property, 
which, again, in the case of land and even things in action, 
involves considerable formalities, though, for some classes 
of goods, it follows automatically from the conclusion of 
the agreement to sell. Also it may, perhaps, be pointed 
out that, apart from special contract, the seller of land 



ALIENATION OF PROPERTY S5n 

and, probably, of things in action, undertakes no responsi- 
bility for the title to what he sells, except that he will 
not himself disturb it, and (except in rare cases) no responsi- 
bility for its condition, but that the seller of goods warrants 
that he has power to sell, and that, therefore, the buyer 
shall enjoy quiet possession of the goods, as well as various 
facts with regard to the condition of the goods, according 
to the circumstances of the agreement to sell. Perhaps, 
therefore, the most interesting legal question on sales for 
the general reader is : What happens if the seller, though 
acting in complete good faith, actually sold something 
that didn’t belong to him ? Suppose, for example, I have 
bought from A a watch w^hich has, in fact, been stolen 
from B, or received a stolen bank note in the ordinary 
course of business ? 

Putting aside the question of recourse against the seller, 
which depends on the extent to which, as we have seen, 
he guarantees the title to the property sold, the purchaser 
of the property which does not belong to the vendor is 
faced by the general rule of English Law : No one can 
give what he has not got ” {Nemo det quod non habet). In 
other words, the purchaser must give up the property to 
its real owner. This is, no doubt, a hard saying for 
an honest purchaser who has paid his money ; but it 
is the rule, and is not so unreasonable as it sounds at 
first. After all, the owner who has lost his property 
deserves sympathy, no less than the honest purchaser. 
The rule applies equally to land and chattels. 

There are, however, several well-marked exceptions 
from the rule : Nemo det quod non habet In the first 
place, as has been already mentioned, it is one of the special 
features of * negotiable instruments ’ that a ‘ holder in 
due course,’ i.e. a person who has taken all precautions and 
honestly acquired for value such an instrument during its 
currency, gets a title unaffected by the weakness of the 
title of the person from whom he took it. In the second, 
as we have also mentioned, the person who takes, honestly 
and for value given, current coin of the realm, bank notes, 
or Treasury notes, gets a good title, and may keep them ; 
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even though they turn out to have been actually stolen. 
Thirdly,^ if a seller of goods allows the purchaser to take 
possession of the goods or documents of title to goods, 
without paying the price, or the buyer of goods allows them 
to remain in the seller’s possession after paying the price, 
and the party having possession sells them to a bond fide 
third person who believes that such person has power to 
sell them, then such third person gets a good title, despite 
the claims of the former seller or buyer respectively. A 
very similar exception covers the case of the owner of 
goods who has entrusted them to a ‘ mercantile agent ’ 
or factor for disposal, if the factor wrongfully sells them to 
a bond fide purchaser. And these exceptions apply, to a 
certain extent, not only to purchasers in the ordinary 
sense of the word, but to mortgagees and pledgees. 

Fourthly, if, under the system of registration of title 
to land, a bond fide purchaser acquires an interest by 
registered disposition, observing all the required formali- 
ties, he gets a good title to the extent professed to be 
conveyed to him by the registered transfer (pp. 871-3). 

But perhaps the most interesting exception from the 
general rule is that known as the ‘ sale in market overt.’ 
This is a curious survival from the days in which sales 
in open market were the only authorized means of disposing 
of goods. It has, of course, no application to land or 
things in action. But if a person buys, in good faith, in a 
public market, during authorized days and hours, goods 
of the kind for the sale of which that market is held, he 
gets a good title, though the seller had none. The excep- 
tion does not hold against the Crown’s claim ; and, in 
regard to horses, certain special formalities must be 
complied with. Moreover, if the goods have actually 
been stolen, and the former owner prosecutes the thief to 
conviction, the Court will make an order restoring his goods 
to him, as from the date of the conviction. Thus the loss 
falls on the actual holder of the goods at the time of the 
conviction. • But, subject to these limitations, the rule 
of market overt gives a real protection to honest pur- 
chasers. One curious extension of the rule is, that all 
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shops in the City of London are market overt during 
business hours for the goods which they profess to sell. 

It should be carefully noted, however, that market 
overt privileges apply only to sales by the stall-holder. 
Sales to him are dealt with by the ordinary law. 

2. Lease . — Of this enough has been said in a previous 
chapter. Of great practical importance, it is interesting to 
the student of legal history as the one important surviving 
example of the great principle of tenure, which once 
dominated English Land Law. The leaseholder’s estate is 
derived out of a superior estate, whose owmer stands to him, 
technically, in the relation of a ‘ lord ’ ; the estate being 
held by the tenant upon render of service, which, at the 
present day, takes the form of a payment of money rent. 
The old Law of Distress, i.e. seizure of the tenant’s goods to 
make him render his services, the customary mark of the 
relation of lord and vassal, still applies to this estate, 
albeit shorn of much of its former terrors. Curiously 
enough, as has been said, it was not till the fifteenth 
century that the Common Law Courts recognized leasehold 
as a tenure at all. 

8. Mortgage . — ^Allusion has previously been made to 
the rival views of Common Law and Equity on this 
important practical subject ; and the overwhelming victory 
of Equity has resulted in a definition of a modern mortgage 
as a conveyance of property (any kind) to secure the pay- 
ment of money or money’s worth. In the vast majority 
of cases it arises out of a loan of money ; but a mortgage 
debt differs from an ordinary debt in that it creates, not 
merely a personal obligation on the debtor, but a pro- 
prietary interest in the mortgaged property. 

Until recently, in the case of a formal mortgage of land, 
this latter arrangement was effected by the conveyance by 
the borrower, or ‘ mortgagor,’ of his property in the 
land to the lender or ‘ mortgagee,* with a proviso that, 
on repayment of the money and interest on the appoiiited 
day, the mortgagee should reconvey it to the mortgagor. 
Equity, as we have seen, allowed the mortgagor to redeem 
at any time (‘ once a mortgage, always a mortgage ’), 
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however long after the appointed day, on payment of 
the principal debt, with interest and costs to date. Not 
until the mortgagee had obtained a decree of foreclosure 
absolute, did the property really become his. Con- 
sequently, the mortgagor’s rights, though in theory only 
resting on contract, became an equitable ownership, or 
‘ equity of redemption.’ Apparently, this will continue to 
be the rule in formal mortgages of chattels. 

But, so far. as land is concerned, the new Law of Property 
Act has provided that a legal mortgage shall only be capable 
of being created by the creation of a term of years out of a 
fee simple, or of a sub-term out of a leasehold estate, in 
favour of the mortgagee. These terms may be, and 
usually are, for very long periods (two or even three 
thousand years in the case of a mortgage of a fee simple) ; 
and, naturally, they impose no rent or onerous covenants 
on the mortgagee-lessee. But, of course, in the case of a 
leasehold mortgage, they cannot exceed the term vested in 
the mortgagor. The details are too technical to be set 
out here. But the great change effected, from the legal 
point of view, by the Act is, that not only the mortgagee, 
and (which was impossible before the Act) successive 
mortgagees, but also the mortgagor, may all have legal 
estates in the same land; while the necessity, on redemption 
of the mortgage, for reconveyance of the mortgagee’s 
estate, disappears, the mortgage term vanishing, and 
ceasing to cumber the inheritance. Moreover, by the new 
Act, a simple legal charge, having substantially the same 
effect as the creation of a mortgage term, may, as has been 
explained, be substituted for a formal mortgage ; while 
the old equitable mortgages and charges, in which the legal 
estate remained in the mortgagor, are still possible. A 
familiar example of the latter is the deposit of title-deeds 
with a banker to secure a loan, accompanied by an agree- 
ment to execute a formal mortgage on request. It may also 
be mentioned, that, in continuance of the older practice, 
the first or earliest mortgagee, though, technically, only 
a tenant of the mortgagor, will be entitled to hold the deeds 
of the latter’s estate. 
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The respective rights of mortgagee and mortgagor of 
land are carefully regulated by the Act. The former, 
though extensive, are strictly limited to the necessity for 
protecting and realizing his security ; the mortgagor being 
regarded all along as the true owner. It is remarkable, 
too, that, while any of the statutory rights of a mortgagee 
may be excluded by the provisions of the mortgage, those 
of the mortgagor (with the exception of the right to grant 
leases) may not. 

A pledge of chattels corporeal does not rank as a mortgage, 
because it transfers possession only, not ownership. But a 
pledgee (e.g. an ordinary pawnbroker) has a right to sell the 
pledge if the debt is not paid ; though he has no right 
corresponding to the ‘ foreclosure ’ by which a mortgagee 
becomes absolute owner of the mortgaged property. 

It is, perhaps, just worth noting, that, contrary to the 
rule in sales of land and things in action, in mortgages the 
mortgagor (borrower) warrants his title to the property 
which he mortgages. If this is not a strict rule of law, it 
is the invariable practice to make him enter into a covenant 
to that effect. But the point is not important ; inasmuch 
as, save in very exceptional cases, the mortgagor remains 
personally liable to pay the mortgage debt, whatever 
happens to the property. Whether he is sued on the 
warranty or the loan makes little or no difference to him. 

4. Settlement — The statutory definition of a settlement 
of land is an instrument by virtue of which land stands 
limited in trust for any persons by way of succession, or 
for an infant, or charged with a family charge ; and there 
is little reason to doubt that, in strict law, the same rule 
applies to chattels corporeal and things in action. In 
popular language, however, the term ‘ settlement ’ includes 
all dispositions of property by way of endowment or per- 
manent provision for the benefit of one or more persons. 
It is true that, for important purposes, settlements are 
classed by the law as ‘ marriage settlements,’ i.e. settle- 
ments made in contemplation of an already arranged 
marriage, and * voluntary settlements,’ including all 
settlements not so made, and thaty while the former are 
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<^fATr»vi to be made for valuable consideration, and, there- 
fore, are practically unimpeachable, the latter are, as we 
have seen, being purely gratuitous, liable to be set aside 
in the interests of creditors. Still, both classes of settle- 
ments are alike in being made, not from business motives, 
but, ostensibly at least, from motives of affection or family 
sentiment. Voluntary settlements may be made either by 
deed, between living persons, or by will, to take effect on 
the testator’s death. The latter, of course, cannot be set 
aside by creditors ; for they only take effect after all the 
testator’s debts have been paid. But they may be in- 
effective ; because there may be no assets left after the 
debts have been paid. 

A small, but highly significant change in the definition 
of a settlement of land appears in the legislation of 1925. 
By the older Settled Land Acts, the definition included 
instruments under which land stood limited ‘ to,’ as well 
as ‘ in trust for,’ any persons by way of succession. But 
it was one of the great objects of the new legislation to 
prevent legal estates being limited by way of succession. 
Consequently, the old distinction between what were 
called ‘ strict * or ‘ family ’ settlements — ^made with the 
object of keeping the estate in the family — and ‘ traders’ ’ 
or ‘ personal ’ settlements, which, whether they were of 
land or chattels, merely aimed at a pecuniary provision 
for their objects, has, technically, disappeared. Neverthe- 
less, the distinction survives in substance, if not in form ; 
and the many ingenious devices of the new legislation, 
intended, while making the land as freely alienable as 
the property under a ‘ personal settlement,’ to continue 
the predominance of the tenant for life in possession, are 
most interesting, though far too technical to be described 
here. By the success or failure of them, the new legis- 
lation will stand or fall. 

The lay reader must, however, realize, if he is to under- 
stand at all the settlement question, that, whether the 
hand controlling the property is that of the tenant for life, 
or those of the trustees for sale in whom, under a personal 
settlement, the property is vested, the great rule of policy 
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toowti as the Rule against Perpetuities, to which allusion 
has more than once been made, applies equally to both, 
and to all kinds of property. For, although the evils 
resulting from the tying-up of money are far less than 
those resulting from the tying-up of land, and the succes- 
sion of equitable interests less embarrassing than that of 
legal estates, yet all alike may, if unchecked, prove 
dangerous to the commonwealth. Therefore, the Rule 
against Perpetuities, though modified in detail by recent 
legislation, remains as firmly entrenched as ever, perhaps 
even in more stringent form, in English Law, and must 
now be explained. 

The obvious effect of creating successive interests in 
land or chattels is, that, until the last one has ‘ vested,’ 
i.e. become the absolute property (not necessarily in pos- 
session) of some person in existence, and of full age and 
capacity, there may be difficulties in dealing with the pro- 
perty. Until the last interest is so definitely vested, no 
one can say who is entitled to a voice in the matter. Con- 
sequentlyi purchasers and other persons dealing for the 
property are shy of bargaining. You never know what 
might happen,” they say, in effect. And, in spite of the 
numerous ingenious arrangements of the Settled Land Act 
and the Trustee Act, the difficulty will remain, unless a 
limit is put to the creation of successive interests, and 
especially of interests in favour of unborn persons. That 
is the key of the Rule against Perpetuities, which has 
now superseded certain old Common Law rules, of a highly 
technical character, laid down with a similar object. 

The Rule against Perpetuities may be stated thus. 
Any disposition of a future interest in any kind of pro- 
perty which may by possibility take effect more than 
twenty-one years after the expiry of the last of a life or 
lives in being when the disposition is made, and named in it, 
is wholly void from the beginning; unless an owner within 
that period has power to override it entirely. You do 
not wait to see whether, in fact, the interest will take 
effect at a later date. It may be very unlikely to do so. 
But if it conceivably might, that interest is still-born. 
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And not only is that disposition void, but every disposition 
made to take effect after, or on failure of it, is void also. 

The extreme severity of this rule is not apparent at first 
reading. In these days of prolonged age, a life or choice 
of lives in being and twenty-one years more seems a long 
period. But consider the case of Lord Stratheden’s will. 
His lordship bequeathed “ an annuity of £100 to be pro- 
vided to the Central London Rangers on the appointment 
of the next lieutenant-colonel.” That sounds innocent 
enough from the point of view of ‘ remoteness ’ ; though 
there is, perhaps, a hint in it of malice towards the existing 
lieutenant-colonel. But it was pointed out by counsel 
for Lord Stratheden’s executors, that a dilatory War 
Office might not appoint a new lieutenant-colonel for more 
than twenty-one years after the death of the existing one ; 
and this objection was held to be fatal to the bequest. 
Of course this was a very extreme application of the rule ; 
but a far commoner one is sufficient to show how easily 
it may be overlooked. If a testator bequeaths property 
to his son for life and on his death among his (the son’s) 
children, that will be all right ; because all the son’s 
children will, necessarily, be born within the son’s lifetime 
or within the period of gestation after (which is always 
allowed for by the rule). But if the bequest were “ to 
my son Walter for life and after his death among his 
grandchildren equally,” then the gift to the grand- 
children would be wholly void ; because though there might 
be no grandchildren of Walter born after Walter’s death, 
on the other hand there very well might be. The utmost 
the testator could do in the desired direction would 
be, to make provision for grandchildren born, or at least 
begotten, in Walter’s lifetime, and twenty -one years after. 

One particular cause of misapprehension in the rule 
should not be overlooked. It is not the length of the 
interest, but the point of time at which it takes effect, 
which is the essential. A lease for 300 years, to com- 
mence at once, or any time within twenty-one years, 
may be perfectly valid. But a lease for a much shorter 
period, say 80 years, to commence from a date more than 
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twenty-one years distant from the making of the lease or 
agreement to make the lease, is by recent legislation 
declared to be wholly void ; notwithstanding that so- 
called ‘ reversionary leases,’ i.e. leases to take effect on 
the expiry of a previous lease, are freely recognized by it. 

Certain very extreme applications of the Rule against 
Perpetuities to such matters as powers, remedies against 
property, and the like, are abolished by recent legislation. 
But that legislation settles another ancient controversy 
in favour of the rule, by providing that the forfeiture of 
a fee simple estate for breach of condition cannot be 
made exercisable after the period of perpetuity. Thus, 
for example, if a benefactor gave a fee simple site for a 
hospital, and stipulated that, if the land ever ceased to be 
used for hospital purposes, it should return to him or his 
representatives, such a condition would be void unless it 
was expressly restricted to the duration of the donor’s 
Ufe and twenty-one years after. Apparently, the rule 
does not apply to forfeitures of leaseholds, which, as we 
have seen, are governed by other provisions. 

It is, however, the fact, that the new legislation has, in 
one rather important respect, relaxed the strictness of 
the Rule against Perpetuities. Testators and other 
settlors, of a prudent or perhaps even timid disposition, 
often desire to prevent the absolute vesting of the benefits 
intended for young people till the latter attain twenty- 
five, or possibly some later age. It was extremely easy to 
violate the rule in such cases, with disastrous results. 
But the new Property Act lays it down that, in such cases, 
the disposition shall not be void, but shall take effect 
as though the age named had been twenty-one. This 
direction, it will be observed, violates the expressed in- 
tention of the settlor ; but the latter would probably, 
had he been given the choice, have preferred a modifica- 
tion of his intention to an entire failure of his disposition. 

In concluding this brief account of a most important 
rule, it may be pointed out, that the apparently arbitrary 
period chosen for the liberty of disposition is, historically, 
based on the old ‘ strict ’ or * family ’ settlement, which 
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usually gave a life estate in the land to the settlor, with 
remainder to his first and other sons in succession, for 
entailed estates. Inasmuch as no one of these sons could 
break the entail till he was twenty-one, this disposition 
was, virtually, bound to last for the settlor’s lifetime ; 
for no son could effectively bar the entail without the 
tenant for life’s consent. On the other hand, it could not 
last for more than twenty-one years longer ; for any 
attempt to fetter the power of an adult tenant in tail in 
possession to ‘ bar ’ his entail was regarded by the law as 
ineffectual. But, of course, the possible substitution for 
the tenant for life of an arbitrary ‘ life or lives ’ has, in 
fact, considerably extended the possible duration of the 
lawful period. 

The only other rule in connection wdth settlements 
which it is necessary to mention is the so-called Rule of 
Accumulations. This applies only to restrictions on the 
receipt of income ; but it is obvious that, by directing 
indefinite accumulations of the income of settled property, 
the settlor might, in effect, imless restrained, evade the 
Rule against Perpetuities. It is therefore now the law, 
and has so been since the famous Thellusson Act of the end 
of the eighteenth century, that any direction to accumulate 
the income of any property for more than one of four 
alternative periods will be void as to the income arising 
after the expiry of such period. This, it will be observed, 
is in one way a much more lenient rule than that 
against Perpetuities ; for it does not make the direction 
void altogether, but only as to the excess. If, however, 
the disposition directs accumulation beyond the period 
permissible under the Rule against Perpetuities, it is 
wholly void ; but, in calculating the periods permissible 
under the Accumulations rule, accumulations directed 
by law (e.g. during a minority) are not taken into account. 
Nor are accumulations for payment of debts, raising 
‘ portions ’ for children, or touching the produce of timber. 
The alternative periods within which accumulations may 
be directed are : 

(a) The Hfctime of the settlor ; 
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(b) A term of twenty-one years from his death j 

(c) The minority of any person born or begotten at the 
settlor’s death ; 

(d) The minority of any person who, if of full age, 
would be entitled under the settlement to the income 
directed to be accumulated. This last is the only period 
for which accumulations directed to be invested in the 
purchase of land are permitted. 


Methods of Alienation 

English Law recognizes six general methods by which 
property may be alienated. For special kinds of property 
special methods are occasionally prescribed ; but it will 
probably be found that these are merely modifications of 
the generally accepted methods. At any rate they 
cannot be discussed here. 

1. Deed. — A deed is a document on parchment or paper 
which is signed, sealed, and delivered by the parties to be 
bound by it. The seal, which distinguishes a deed from 
a merely ‘ written ’ document, is, at the present day, a 
mere formality, consisting, usually, of a small paper wafer 
gummed on to the document by a clerk, (or even a mere 
engraved mark on the paper or parchment), and simply 
acknowledged by the party, who puts his finger on it 
after signing. In early days, it was the real means of 
identifying the parties. For the art of writing was then 
rarely practised ; and the cross mark of the illiterate, 
though used in really primitive times by persons such as 
Kings and Counts, was useless as a means of identification. 
Later on, every important person had his seal, which was 
carefully engraved in such a way as to prevent imitation. 
Indeed, it was said to be strict law, down to 1926, that 
a signature was not absolutely necessary for the validity 
of a sealed deed, except where so prescribed by statute ; 
but that very dangerous doctrine has now been altered, 
so fax as individuals are concerned. Nevertheless, it is 
on« of the quaintest freaks of legal conservatism, that the 
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presence or absence of a gummed wafer or engraved mark 
on a document should, in this rationalistic age, make any 
difference in its legal effect. In fact, it often does. 

" Delivery ’ of a deed merely means putting it into 
circulation or effect, as distinct from treating it merely 
as an ‘ escrow ’ (scroll), or chattel corporeal. Deeds 
used to be classed as ‘ indentures ’ when made between 
two or more parties, and ‘ deeds poll,’ when made by one 
person only ; but this distinction has now ceased to 
have any importance. Still less does it matter whether 
or not a deed is described as an ‘ indenture ’ (as it usually 
is when there are two or more parties to it). In effect, the 
most recent law encourages draftsmen not to use the 
colourless word ‘ indenture,’ but to give a deed at the 
beginning the name of the kind of transaction which it 
is intended to carry out, e.g. ‘ This conveyance on sale,’ 
‘ This mortgage,’ ‘ This lease,’ etc. 

Witnesses are not necessary to the legality of a deed, 
except in a few cases in which they are specially required 
by statute. But they are usually employed ; and it is 
better, to avoid suspicion and enable disputed signatures 
to be verified, that they should ‘ attest ’ the deed, i.e. 
add their signatures and addresses under a short clause 
which states that the deed was signed, sealed, and de- 
livered in their presence. 

Any interest (except physical possession) in property 
of any kind may be transferred by deed. But this 
sweeping statement must be qualified by two additions, 
(a) that a deed is by no means necessary in a vast number 
of cases, (6) that, in some few cases, additional formalities 
are required, even if a deed is used. Let us consider 
these two qualifications. 

(a) A deed is by no means necessary in all cases. In 
fact, it is only necessary for the transfer of legal estates 
in land, and the legal ownership of one or two classes of 
things in action, such as patents, annuities, shares, stocks, 
etc. It is, however, very common to employ it in other 
cases, e.g. in settlements of chattels ; partly to give the 
document greater solemnity, partly to cover the cases 
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in which the settled property or any part of it may come 
to be invested in land, shares, or other property requiring 
a deed for its transfer. Very short tenancies of land, 
not exceeding three years, at full value, though they 
convey legal estates, may be created without deed, merely 
by word of mouth. But it is extremely foolish for both 
parties not to use at least a written document, even for 
a weekly or monthly tenancy. 

(b) Again, the rule that any property can be transferred 
by deed must be qualified by the statement, that certain 
transfers cannot be completely effected by deed alone. The 
most conspicuous example is that of transfers of chattels 
corporeal which are intended to remain, and do remain, 
after the transfer, in the possession of the transferor. 
These transfers are governed by the Bills of Sale Acts, 
which require, amongst other higlily technical features, 
in order to make the transfer completely effective, that 
particulars of the deed shall be registered in a public 
registry, open to the public, which is, therefore, in a 
position to learn that the furniture which is in Mr. A’s 
house is not his own ; and this knowledge may be of 
considerable importance to certain members of the public. 
Bills of sale are classified by the Acts as (i) ‘ absolute,’ 
where it is intended to transfer the property in the chattels 
out and out, either by gift or sale, and (ii) ‘ security bills,’ 
where the transfer is intended to secure the payment of 
money. The effect of the omission of registration or 
other formality required by the Acts is different in the two 
cases ; but the differences are too technical to be ex- 
plained here. Shortly it may be said, that an ‘ absolute 
bill ’ which fails to comply with them is not entirely 
void, but merely liable to be set aside by the creditors 
of the transferor, if it conflicts with their interests ; while 
similar failure with a * security bill ’ makes the whole 
transaction void, even as between the parties. No 
‘ security bill ’ may be given to secure the payment of 
less than £S0. Bills of sale are of very great interest to 
large numbers of tradesmen and money-lenders ; and 
ingenious attempts to evade the restrictions of the Acts 
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are constantly coming before the Courts. One of the best- 
known is the * hire-purchase agreement/ which, if bond 
fide, and carefully drawn up, may succeed in doing so, 
though it sails very near the wind. 

Other cases in which additional requirements are 
necessary in the case of a transfer by deed are patents, 
in which entry of the transfer of legal ownership on the 
Patent Register is compulsory, shares (including shares in 
ships), and stock, of which the transfers must be regis- 
tered either in the company’s register or that of the Board 
of Trade or Bank of England respectively, and transfers 
of certain interests in land within the administrative 
County of London and elsewhere, under the system of 
Land Registration, to which allusion will be made later. 
An annuity charged on land will not bind a purchaser 
of the land unless it is registered at the Land Registry : 
and, presumably, therefore, all transfers of such annuities 
must be registered. 

2. Unsealed writing , — ^Any equitable interest in any 
kind of property can be created or transferred by signed 
writing ; and no equitable interest in land can be created 
or transferred except by writing signed by the person creat- 
ing or transferring it, or by some person authorized by 
him in writing. This is a provision of the famous Statute 
of Frauds, of 1677, which has been incorporated into the 
new legislation ; and it covers declarations creating 
trusts of land, and transfers (not creations) even of trusts 
of chattels. It should be carefully noted that, though 
a merely witten document professing to transfer a legal 
interest in land will not have that effect, yet it may, and 
probably will, give the transferee a corresponding equitable 
interest. But an attempt to convey such an interest (or 
even an equitable interest) by mere word of mouth, will 
he totally ineffective. This important difference is due 
to the difference of wording (quite possibly accidental) 
between the old Statute of Frauds and the Real Property 
Act of 1845. But the result is fortunate. 

A merely written transfer has no direct effect upon the 
legal title to chattels corporeal; but it is the general 
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means of transferring the legal ownership of things in action, 
unless a statute requires such transfer to be by deed. 
This is the result of the long battle between the Law 
Merchant and Equity on the one side and the Common 
Law on the other, before alluded to. At long last, by the 
Judicature Act of 1873, the provisions of which on this 
point have been incorporated into the new Property Legis- 
lation, the legal ownership of things in action, including 
the right of the transferee to enforce them in his own name, 
can be transferred by any ‘ absolute ’ assignment under 
the hand of the transferor, provided that notice in writing 
be given to the party liable on the thing in action. In 
the event of rival claims being made by different trans- 
ferees, the latter will rank in order of notice to the party 
liable on the thing in action; and if this party is em- 
barrassed by rival claims, he can obtain relief, either by 
the process known as ‘ interpleader,’ or by paying his debt 
or other liability into Court under the Trustee Act, leaving 
the rivals to fight it out amongst themselves. This rule 
of priority by notice has long been a general principle when 
funds in the hands of a trustee are claimed by rival persons ; 
and, as we have seen, it has, quite recently, been extended 
to rival claims of equitable owners of land against the 
owner of the legal estate. A transfer only becomes valid 
on acceptance by the transferee. 

8. Word of mouth , — No interest in land, legal or equit- 
able, (other than the brief tenancies alluded to above) 
can be created or transferred by word of mouth ; but any 
equitable interest in chattels, including a trust, can be 
created or (except in the case of trusts) transferred by 
word of mouth, and, in one very important case, the 
legal ownership of chattels corporeal can be transferred 
by purely oral means. This important case is that of a 
sale of goods. By the provisions of the Sale of Goods Act, 
1893, when there is an agreement to sell specific and 
ascertained goods, the property in the goods passes to 
the buyer when it is intended by the parties that it shall 
pass ; but if the agreement is unconditional, and the 
goods are in a deliverable state, the property wiU be deemed 
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to pass to the buyer at the time when the agreement is 
made, unless the parties otherwise provide. And it is 
quite immaterial, for that purpose, whether or not the 
price has been paid or the goods delivered. No one 
seems to know exactly how this rule, contrary both to 
Roman Law and the Law Merchant, and not very eon- 
venient in itself, made its way into the Common Law; 
but its inconvenient effects are greatly mitigated by 
another provision of the Act, taken from the old Statute 
of Frauds, that a contract for the sale of goods of the 
value of £10 or upwards shall not be enforceable by action, 
unless the buyer shall accept, and actually receive, part 
of the goods sold, or give something in earnest or part 
payment, or unless a note or memorandum of the transac- 
tion, signed by the party to be charged or his agent, be 
made before the action is brought. Still, even with this 
safeguard, the rule applies in many cases ; and it will be 
observed that, even if a memorandum is drawn up and 
signed, the property in the goods passes by virtue of the 
agreement, and not by the memorandum. This is a 
general principle of all sales of goods. Not unnaturally, 
therefore, the question of when the transfer of the property 
in goods actually occurs, is constantly coming before the 
Courts. It should be noticed, however, that the rule we 
have just discussed has no application to gifts, only to 
sales. Therefore, if a young man is visiting his father’s 
stables, and the father, in a moment of generosity, says 
to his son ; “ I give you this horse,” and the son does 
not take the horse away at once, the son cannot enforce 
the gift ; even though the father should subsequently 
have acknowledged it in signed writing. But if the 
father had offered to sell his son the horse for £50, and the 
son accepted, then, even if the son neither took the horse 
away nor paid any part of the price, the horse would be 
his ; though, unless he could get an acknowledgment in 
writing of the sale from his father he could not bring an 
action to recover the horse. Still, if he found it in a 
field, he could take it away and keep it. 

4. Delivery . — ^Delivery is the transfer of possession, 
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and, therefore, implies the concurrence of at least two 
persons. 

That is the first thing to be grasped about it. The 
layman and, too often, the lawyer, misled by appearances, 
assume that delivery is a single act. Yet a moment’s 
thought should disabuse his mind of this mistake. In the 
simplest possible case, where delivery of a small article 
takes place over a tradesman’s counter, thougli there is, 
of course, the putting forward of the tradesman’s hand, 
there must also be the putting forward of the customer’s 
to take the article. I'he first act, of itself, is only an offer, 
or, as it is technically called, a ‘ tender ’ of the article, 
which may be refused. Similarly of goods delivered at 
my house. If a tradesman sends them without an order 
and dumps them on my door-step (a rather favourite form 
of advertisement a few years ago), here is no delivery, 
but only a tender. Not until I take the goods in, or do 
some act to show that I accept them, is there delivery. 
No possession can pass by a mere tender. 

The true nature of delivery is, then, that it is an abandon- 
ment of possession by the existing possessor, in favour of 
another person, who thereupon takes possession. And, 
as the taking of possession is the transferee’s act, so it 
must (in the absence of express agreement) be dom at the 
transferee’s expense. It is a welhknown rule of English 
Law, that, in the absence of agreement or custom, the 
cost of carriage falls on the buyer. It is, in fact, for 
this reason that, to tempt buyers, advertisers announce 
‘ free delivery.’ 

Also it must be remembered that, delivery consisting 
of two distinct acts, there may be an interval between the 
two. A seller of goods may write to a man who has agreed 
to buy them ; “ The goods are ready here awaiting your 
orders.” That is tender. Weeks may elapse before the 
buyer accepts them ; and, until that time, there is no 
delivery, though the buyer may have incurred legal 
liability for refusing to accept in accordance with his 
bargain, and the goods may be at his risk. 

Once again, delivery may be made ‘ with the long hand,’ 
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as when a man who has goods under lock and key at 
another’s warehouse, or in a dock, hands over to another 
the key of the store, or a dock warrant entitling him to 
remove the goods. So long as there is no reason to doubt 
that the warehouseman or dock-owner holds the goods at 
the disposal of the transferor, save for mere storage 
charges, the handing over of key or warrant places the 
party receiving it in actual possession of the goods. A 
similar rule applies to buildings, whether a ‘ caretaker ’ 
is in them, or not. Perhaps the most striking and frequent 
illustration of the longd manu delivery is the handing over 
(duly endorsed when required) of a bill of lading of goods 
at sea. This act, though the goods are thousands of mdes 
out at sea, puts the indorsee in possession of the goods ; 
because the master of the ship must give them up to him 
on arrival. And it may make him owner of them — even, 
if done for valuable consideration, to the extent of enabling 
the indorsee to hold them against the unpaid seller’s 
right to stop the goods in transit'd. 

Finally, it is of the greatest importance to remember, 
that delivery does not in all cases, even where the deliverer 
is owner or entitled to transfer the ownership, pass the 
ownership to the deliveree. Delivery always passes 
possession — that is its definition. But what else it passes 
is a question of intention. It would be ridiculous to say 
that, because I deliver my watch to a watchmaker to be 
repaired, I therefore make him owner of it. Consequently, 
whether a delivery effects a sale, a gift, an exchange, a 
mortgage, a pledge, or a loan, is a question of fact, to be 
decided like other questions of fact. It may be noticed, 
incidentally, that it is by no means alvrays to the interest 
of the deliveree to claim the highest effect for the delivery ; 
because, if he acquires the ownership of the goods, he may 
also acquire liabilities attaching to them, e.g. for freight, 
salvage, cost of storage, etc. 

Delivery is the oldest method of transfer by act of the 
parties known to English I^aw. At one time, it was 
capable of effecting a transfer both of interests in land and 
in chattels. But the extreme inconvenience of making 
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the title to land depend upon the memory of an unrecorded 
transaction like delivery, led to the practice of accompany- 
ing the ‘ investiture,’ or * feoffment ’ as it was later called, 
by a written charter or note ; and, gradually, this require- 
ment was made statutory. The Real Property Act of 
1845 completed the, tendency ; and, as a deed then became 
the necessary accompaniment of a ‘ feoffment,’ the formal 
delivery was dropped, and the deed substituted for it. 
Thus the old ceremonial ‘ feoffment ’ became a mere 
form ; and one reads such absurd expressions as ‘ feoffment 
with livery of seisin,’ whereas the livery (delivery) of 
seisin (possession) was the feoffment. Finally, a section 
of the new Property Act, of which the language is curious, 
declares that interests in land ‘‘ are incapable of being 
conveyed by livery or livery and seisin, or by feoffment.” 
But, of course, possession of land can still only pass by 
delivery, though delivery may be disguised in the form of 
a call at the agent’s office for the keys. 

Things in action are, by their nature, incapable of 
possession, as we have seen. Therefore, they cannot pass 
by delivery. But, as we have also seen, delivery of docu- 
ments of title to them may, as in the case of negotiable 
instruments, actually pass the ownership, and, in the case 
of share-certificates and the like, create an equitable lien 
on the shares or stock for the benefit of the deliveree. 

Still, it is for chattels corporeal that the method of 
delivery is the principal and most frequent mode of 
alienating property. 

5. Registration , — We have seen already, that the legal 
ownership of certain kinds of property can only be trans- 
ferred by registered deed ; and it is impossible here to 
enter into details of Government, Bank of England, and 
Company Registers of stocks and other things in action. 
But a few words must be said about a movement which, 
beginning sixty or seventy years ago, culminated in the 
Land Registration Act of 1925, and which has now made it 
possible to transfer almost any interest in land more 
simply, more securely, and, as the advocates of the move- 
ment claim, more cheaply, than by ordinary deed or 
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writing. The subject is one of acute controversy among 
lawyers, who, from the knowledge of technical detail 
necessary to understand it, are almost the only persons 
who take any interest in it ; and, at present, transfer by 
registered disposition is only compulsory for certain 
interests in land in the administrative County of London, 
where it has been in force since 1902, and in the boroughs 
of Eastbourne (1926) and Hastings (1929), and there 
only on sales and long leases. But, in pursuance of statu- 
tory powers, notices have been issued making the whole 
county of Middlesex a compulsory area from 1st January, 
1937 ; and it is plain from the terms of the Land Registra- 
tion Act that it contemplates, at no very distant date, an 
extension of the system compulsorily to all England. Also, 
in the meanwhile, it is open to any landowmer, anyw^here, 
who pleases, to transfer his land, practically for any pur- 
pose, by means of a registered disposition. Even in the 
compulsory areas, however, the effect of a transfer by 
unregistered deed is not entirely null. But such a transfer 
does not convey ^the legal estate, with which alone the 
Register deals. 

It may be remarked, that the Land Registration system 
was imported from the Dominions, wdiere, started under 
conditions vastly different from those prevailing in England, 
it has been an unquestioned success. 

Put very shortly, the idea of the Act is, that a brief 
history of the title to every separate holding of land shall 
be entered on the Register, and that the person who ap- 
pears thereby to be the legal owner of it shall be able to 
transfer it to any one, by registered deed, with a complete 
guarantee of title, which is backed, not by the transferor, 
but by the State. Thus, it is provided that a purchaser 
under the system, who is disturbed by a hostile claim, can 
«imply hand the intruder over to the State, which, if the 
intruder proves that he, and not the registered owner, was 
really the person entitled to the land, will compensate 
him for his loss, out of a fund accumulated from the fees 
charged by the Registry for its various transactions. 

But it must be understood that, for a very considerable 
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time, the State will not take equal responsibility in all 
cases. In a Dominion, where the Crown ownership of all 
land enabled the system to start with a clean sheet, this 
was possible. The applicant had only to show his Crown 
grant, probably not more than, at the most, fifty years 
old, and trace its history since its issue. In England, 
where a piece of land has been changing hands by private 
purchase for, probably, several centuries, no such summary 
procedure is possible. Therefore, in order to get an 
‘ absolute ’ title, the applicant for registration must satisfy 
the Registrar that he has a title which would satisfy a 
“ willing but prudent purchaser under an open contract.’* 
I’his may be no easy task. But the Registrar is authorized 
to accept a ‘ possessory ’ title, i.e. a title which merely 
records that, at the time of registration, the applicant is in 
peaceful possession of the land. In the case of an ‘ abso- 
lute ’ title, the State will guarantee a registered purchaser 
against all defects in title ; in the case of a ‘ possessory ’ 
title, it will only guarantee him against defects arising since 
the registration. Still, as time goes on, the Statutes of 
Limitation begin to take effect, hostile claims are barred by 
lapse of time, and, after a dozen years or so, a merely posses- 
sory title ripens, in effect, into an absolute one. There are 
other similarly guaranteed interests of various kinds. 

6. Will {Testament ). — It is greatly to be regretted that 
a desire for brevity has induced the lay and legal public 
of England to substitute for the unequivocal word ‘ testa- 
ment ’ the ambiguous word ‘ will,’ to signify a disposition of 
his property made by a person to take effect on his death. 
But it would be pedantic to depart from popular usage. 

A will, then, in the legal sense, is a disposition, of no 
legal effect during the maker’s lifetime, and freely revocable 
}pj him, of the property of which the maker can dispose, 
whatever it may be at the moment of his death. If these 
qualities are intended to be present, then, by whatever name 
the disposition is called, it is a will ; if any one of them is 
absent, whatever else it may be, or be called, it is not, by 
English Law, a will. The three qualities together are said 
to make the will ‘ ambulatory ’ ; and any such ambulatory 

K.L.— 13* 
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disposition, whatever name it may assume, may be an 
effectual will, if it observes the required formalities, and is 
made by a person having testamentary capacity. On the 
other hand, however much a document may profess to be 
a will, if it is intended to bind the maker’s hands during 
his lifetime, or to be irrevocable, or to take effect on any 
event other than his death, it cannot be a will. 

Any one, including a married woman, who has attained 
the age of twenty -one, has sufficient sense to know what 
he is doing, and is not under the influence of terror or fraud, 
can make a valid will. A soldier on active service and a 
mariner at sea can make a will at the age of sixteen, and, 
moreover, without observing the formalities which are 
necessary in other cases. 

These formalities, or, as they are usually called, 
‘ solemnities,’ necessary to the validity of an ordinary 
will are (i) writing, (ii) signature at the foot thereof by 
the testator or some one in his presence and by his direc- 
tion, and (iii) subsequent attestation by two witnesses, both 
of whom sign the will in the testator’s presence, though 
not, necessarily, in the presence of each other. Any one 
can be a witness who understands what he is doing ; and 
it is not necessary that he should know the contents of 
the will, or even that it is a will which the testator is sign- 
ing. But no witness, or husband or wife of a witness, 
can take any benefit under any testamentary document 
which is witnessed by him or her, or by his or her spouse. 

Some systems of law attach particular importance to 
what are called ‘ holograph ’ wills, i.e. wills written in the 
testator’s own handwriting, and even dispense in such 
cases with certain formalities which are essential to the 
validity of wills written by a professional adviser or his 
. clerk. English Law, of course, raises no objection to a 
testator writing his own will ; but it accords to such a 
will no preference or privilege over wills professionally 
prepared, at any rate in the matter of formalities. 

A will may be expressed in successive documents, all 
except the first of which are called ‘ codicils,’ or ancillary 
documents. But these must be signed and attested in 
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just the same way as wills ; and, in a legal sense, differ in 
no way from wills. 

A later testamentary document overrules an earlier, to 
the extent necessary to give effect to the later ; and a will 
may also be revoked by being burnt, torn, or otherwise 
destroyed by the testator, or some one by his direction 
and in his presence, with intent to revoke. Destruction 
without intent (e.g. by accident), or intent without de- 
struction (e.g. when the wrong document is burnt by mis- 
take), will not be a revocation. Neither, of course, will 
be destruction by an unauthorized person. It is only in 
stage-law that when the will cannot be found, the pro- 
perty goes to the nearest villain,’’ or that possession of 
the will gives a title to the property. The only effect of 
the absence of the document in such cases is to make the 
will more difficult to prove. The will has then to be 
proved ' in solemn form,’ after what is really a lawsuit, 
in which the evidence afforded by a solicitor’s draft or 
copy, or even the memory of an individual who has read 
the will, may be accepted as sufficient proof to establish it. 

Marriage of the testator also revokes his will previously 
made, except in two cases : (i) where the will was ex- 
pressed to be made in view of that marriage, and (ii) in 
so far as the property disposed of would not have gone to 
the testator’s kin had he not disposed of it, e.g. trust 
property, or a fund which the testator had power only to 
dispose of among a specified class of persons. 

The rules of testamentary disposition set out above 
are so simple and clear, and so widely known, that few 
cases about them arise. By far the greater number of 
testamentary cases coming before the Courts involve the 
meaning of the testator’s language; and the varieties 
of these are so infinite, that it would be impossible to go 
into them here. But, inasmuch as wills are often made in 
moments of emergency, by the testator himself or some 
layman, it may perhaps be stated that the golden rule 
for such cases is : “ Know exactly what you intend, and 
say it in as few and simple words as possible,” Above 
all, avoid like the plague such ambiguous expressions as 
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not doubting that,** ** feeling sure that,** ** in full con- 
fidence that *’ (A will do so and so). Tell A exactly what 
you want him to do. 

Some of the most costly and difficult lawsuits on wills 
have arisen out of a testator using language the effect of 
which he had not really thought out ; and the Courts, 
with the keenest anxiety in the world to discover the 
testator’s meaning, were engaged in a baffling task, be- 
cause the testator hadn’t any. ^ Again, let an amateur 
will-maker scrupulously avoid the use of technical words 
which he has picked up, but, probably, not under- 
stood. If he wishes to devise land, let him not call it 
‘ real property ’ ; if he wishes to dispose of a cottage in 
which he has lived, let him not call it ‘ my personal here- 
ditament.’ A lawsuit will, quite probably, be the result 
of these learned efforts. 

One of the most striking peculiarities of English Law 
is the entire freedom given to a testator to choose the 
persons who shall benefit by his will. In those countries 
which have inherited, directly or indirectly, the principles 
of the Roman Law, the rule of ‘legitim,’ as it is called, 
secures to the widow and children of a deceased person a 
varying share of his property; and this rule has survived, 
as part of ancient custom, in most countries which have 
not passed under Roman influence. There is some 
evidence to show that, even in England, the ancient rule 
survived, at any rate in some districts, till the end of the 
seventeenth century. But it has since completely dis- 
appeared, even, as we have seen, to the extent of making 
entailed interests freely devisable. 

A person may dispose by his will of all property which 
is his own at the moment of his death, except such (e.g life 
interests) as comes to an end with his life. He may do 
so in general terms, e.g. ** all my property whatsoever,” 
or specifically, e.g. “ To my son George I leave my picture 
by Rubens ” ; and, speaking broadly, a spccilic legatee 
will have priority over a general legatee, to the extent of 
the property specifically bequeathed. On the other hand, 
a specifically bequeathed article may be ‘ adeemed,’ or 
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alienated by the testator in his lifetime ; and the legatee 
will tlien have no claim to be recouped out of the general 
estate of the testator. 

A testator’s intentions may be frustrated by the death 
of one or more of his beneficiaries in his lifetime. This 
is called a ‘ lapse.’ In most cases, a lapse causes a total 
failure of the gift ; but there are two cases in which it 
does not. The first is, when the testator has given any 
kind of property to one of his direct descendants, and that 
descendant has died in the testator’s lifetime, leaving direct 
descendants of his who survive the testator. In such a 
case, a legal fiction is applied ; and the original legatee is 
deemed to have died immediately after (instead of before) 
the testator, with the result, that the property in question 
passes by his (the legatee’s) will, or goes to his (the legatee’s) 
next-of-kin if he dies intestate. It may be doubted 
whether the former alternative was ever contemplated by 
the framers of the Wills Act, whose object probably was, to 
secure the property to the offspring of the original legatee. 
But that is the danger of legal fictions. 

The other exception from the general rule of lapse 
occurs, where an entailed interest is created, by the 
will, in favour of a person (relative or stranger) who 
dies in the testator’s lifetime. In such a case, the 
heritable issue take the interest, again as if the original 
legatee had died immediately after the testator. But 
in both cases, it will, presumably, be subject to the claims 
of the testator’s creditors ; for no one can take a benefit 
under a will until all the testator’s debts have been paid. 

In all other cases of lapse, the property bequeathed to 
the person who dies in the testator’s lifetime, goes either 
to the residuary legatees or by intestacy. In the case of 
a lapse of any share of the residue, there must be an 
intestacy as to that share, unless the will expressly pro* 
vides that such share shall go to the other residuary 
legatees. Contrary to the widely entertained view, the 
addition of the words ‘ heirs,’ or ‘ executors, administrators^ 
and assigns,’ or the like, to the gift to the deceased legatee, 
does not prevent it lapsing, except, of course, in the two 
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cases above mentioned ; for these words are deemed 
to be only intended to mark out the extent of the interest 
given to the first legatee, not to confer any interest on 
his heirs. They are now, and, in a will, always have been, 
totally unnecessary for the former purpose, and should be 
shunned. Of course a lapse may be avoided by the 
testator providing expressly that if the first-named legatee 
dies in his lifetime, another (indicated) shall be substituted. 

Generally speaking, it may be said that (a) a testator 
may by his will make any disposition of his property which 
he might have made by a disposition taking effect in his 
lifetime, and (6) no other kind of disposition. All rules 
affecting the legality of dispositions — such as the Rule 
against Perpetuities, the rules respecting legal and equit- 
able interests, the extent of interests created, the illegality 
of objects, and so forth, govern equally deeds and wills. 
Perhaps the most substantial difference between the two 
modes of disposition is, that land given for charitable 
purposes by a will, though it goes to the charity, must be 
sold within a year of the testator’s death, unless it is 
required for actual occupation by the charity ; while a 
similar gift by deed, at any rate if sent to the Charity 
Commissioners to be recorded, may enable the charity to 
keep the land as an investment. But a word or two 
must be said about an anomalous kind of post mortem 
gift, which seems to be a compromise between an irre- 
vocable and a revocable gift. 

This is the donatio mortis cansd. A person who is, or 
believes himself to be, suffering from mortal or dangerous 
illness, may deliver a chattel (or, in the case of a thing 
in action, a document of title to it) to another, in con- 
templation of his death from that illness, as a gift. It 
must be understood between the parties that the gift is 
only to take effect in the event of the donor’s death from 
the illness from which he is believed to be suffering ; and 
the donor may resume possession of the chattel or the 
document at any time. But, if he does not do so, or if 
he dies from his illness, the chattel becomes the property 
of the donee ; though it is, in the last resort, liable for 
payment of the donor’s debts. 



CHAPTER XXVII 

TRUSTS 

Something has been said, in earlier chapters, of the origin 
of this remarkable institution of English Law ; and 
reference has from time to time been made to the part 
taken by it in building up the distmction between legal 
and equitable ownership. For every interest created by 
a trust is an equitable interest ; though it is by no means 
true, even now, that every equitable interest is created 
by a trust. Let us briefly examine the nature and working 
of the modem trust. 

A trust is a conscientious obligation, voluntarily under- 
taken, but enforceable by law when undertaken, to hold 
or administer, or to hold and administer, property, con- 
scientiously, for the benefit of another person or persons. 
Thus, there are four essential elements in every trust — 
viz. (i) a trustee or trustees, (ii) a beneficiary or bene- 
ficiaries (technically known as cestuis que trustent), (iii) 
property to be held or administered, (iv) a conscientious 
obligation on the trustee or trustees to hold or adnainister. 
Let us consider them in detail. 

(i) Any one of full age and legal capacity can be, and act 
as, a trustee ; and, by recent legislation, even a corpora- 
tion can act as a trustee. Many corporations have been 
authorized to act as trustees, including the Public Trustee, 
with the State guarantee behind him. But no one can 
be compelled to be a trustee against his will, not even the 
Public Trustee ; though the latter must not arbitrarily 
refuse to accept a trust. Even an executor upon whom 
the trust property of his testator descends, though he 
must, of course, respect the trust, is not, technically, a 
trustee of the trust property; and, as soon as possible, 
must hand it over to new trustees. 
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As a rule, a trust begins by a conveyance of property 
to trustees ; but the owner of property may declare 
himself a trustee of it, and some trustees, e.g. Settled 
Land Act trustees, may not have the trust property 
actually vested in them. No special words are ever 
necessary to the creation of a trust ; though it is prudent 
to use the word ‘ trust ’ if a trust is really intended. But 
a trust of land cannot be created without a writing signed 
by a person able to declare such trust ; though trusts of 
chattels may (foolishly) be created by word of mouth. 
Trusts may, of course, be, and very frequently are, created 
by will. 

The settlor (as the person creating the trust is called) 
may appoint a single individual as trustee ; but the policy 
of the law is strongly against allowing trust property 
to remain in the hands of a single trustee, unless that 
trustee is a trust corporation. On the other hand, there 
cannot be more than four trustees of settled land or land 
held in trust for sale. There are various elaborate rules 
for filling up vacancies caused by death, resignation, or 
discharge of trustees ; but it should be stated that a 
trustee, though his acceptance of office is voluntary, 
cannot for that reason resign at pleasure. There are, 
however, possibilities of doing this with the consent of 
co-trustees, if not less than two trustees will be left. And 
the Court may discharge a trustee, and may appoint 
a new trustee in the place of a trustee who becomes 
unfit, for any reason, such as absence from the country, 
or bankruptcy, to act. But a beneficiary cannot, without 
good cause shown, compel a trustee to resign. One of 
the special features of trusteeship is, as we shall see, that 
a trustee acts gratuitously; unless the settlor expressly 
provides for his remuneration. But this rule does not 
always apply to trust corporations, or to the Public Trustee. 

(ii) Any number of persons may be beneficiaries under 
a trust. If the beneficiaries are named or indicated as 
individuals, the trust is called a * private trust ’ ; and its 
administration is supervised only by the Courts. If the 
trust is intended for the benefit of an indefinite section 
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of the public, such as “ the poor of F or persons 

suffering from blindness,” or the like, it is called ‘ public,* 
or ‘ charitable ’ ; and, in addition to being under the 
control of the Courts, it is supervised by a body called 
The Charity Commissioners. A much greater latitude 
is given to charitable than to private trustees in carrying 
out the settlor’s intentions ; and, when the directions of 
the settlor have become obsolete, or can no longer be 
precisely canied out, the Court may sanction a scheme 
for the rcconstituiion of a public trust, which it can never 
do for a private trust. Moreover, though a charitable trust 
may in fact involve a long succession of interests, its dura- 
tion IS not subject to the Rule against Perpetuities. 

A beneficiary may be also a trustee of the same trust ; 
but a sole trustee cannot be a trustee for himself alone, 
because no one can be under a binding obligation to 
himself. Any beneficiary of full age can call upon the 
trustees to hand over to him his share of the trust estate, 
and so end the trust, so far as he is concerned ; provided 
only that such a proceeding would not risk the interests 
of other beneficiaries. Thus, for example, a trustee would 
not be justified in capitalizing the interest of an adult 
life owner, and paying the amount to him out of the trust 
fund, if there were infant or unborn children interested 
in the capital. But if all the beneficiaries are of full age 
and capacity, they can compel the winding-up of a trust ; 
except, of course, that a married w^ornan cannot do so 
in respect of her property restrained from anticipation. 

Beneficiaries under private trusts can, however, unless 
expressly restrained from doing so (and we have seen that 
not all such restraints are valid), alienate their interests, 
without winding up the trust ; and, as the owners of 
equitable things in action, purchasers or mortgagees from 
them will rank in the order in which they give notice 
of their acquisition to the trustees. For reasons too 
technical to be stated here, such persons should give notice 
to all the trustees. 

Similarly, if a beneficiary should die before receiving his 
benefit under a private trust, he will be able to dispose of 
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it by wiU ; and, on his death, it will pass to his representa- 
tive, for the benefit of his creditors, legatees, or next-of-kin. 

The law, as we shall see, has been more concerned with 
controlling the defaults of trustees than those of bene- 
ficiaries. But, where a beneficiary has instigated, or 
consented in writing to, a breach of trust, the Court may, 
in its discretion, impound any or all of that beneficiary’s 
interest under the trust, to indenmify the trustee against 
any liability which he may have incurred through such 
breach ; and no beneficiary can enforce any claim against 
a trust fund imtil he has paid all moneys due from him 
to the trust. Further, an adult beneficiary, of full legal 
capacity, is personally bound to indemnify the trustee 
against all expenses properly incurred by the latter in 
carrying out the trust ; and no express request from the 
beneficiary to incur an expense need be proved by the 
trustee. 

(iii) About the property included in a trust there is 
very little to be said. It may be of any kind, movable or 
immovable, corporeal or incorporeal, legal or equitable. 
It should be particularly noticed, that though, originally, 
a trustee was always a legal owner, that requirement has 
long since been abandoned ; and equitable interests are, 
every day, made the subjects of trusts. In such cases, 
of course, the trustees themselves only acquire an equit- 
able interest, which they can only enforce and protect 
in the same manner as other equitable interests. Never- 
theless, though they are equitable owners, they are not 
beneficial owners, and must as conscientiously perform 
their trust as though they were legal owners. 

(iv) We now come to the last and most important 
element in a trust, viz. the conscientious obligation which 
binds the trustee. The whole point of this obligation, so 
far as trusts are concerned, lies in the word ‘ conscientious ’ ; 
and it seems almost impossible to define a conscientious 
obligation more strictly than by saying that it is an 
obligation to act on behalf of another as one would if 
one acted prudently for one’s self — in other words, a 
trust is an application of the Golden Rule. But even 
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this definition has its dangers ; for it might lead the 
incautious reader to suppose that a trustee might deal 
with the trust property as freely as he might with his own 
— which would be quite untrue. A really prudent owner 
might, quite justifiably, run risks with his own property 
which it would be a gross breach of trust in him to run 
with that of his beneficiaries. Or again, he might, not 
merely justifiably, but laudably, give some of his own 
property away in charity ; but he could not do so with 
trust funds. In fact, the only way in which a layman 
can form an accurate idea of what Equity calls a ‘ con- 
scientious obligation ’ is, to examine three or four of the 
legal rules which it produces. 


Rules for the Administration of Trusts 

1. It is the primary duty of every trustee to carry out 
the directions of the settlement creating his trust. This 
settlement may vary from a document of a few lines to 
a small volume of many paragraphs ; but, in either case, 
every word of it is binding on the trustee, except, of 
course, any clauses which enjoin him to act contrary to 
the law, or which aim at an illegal object, such as, for 
example, a violation of the Rule against Perpetuities. 
Consequently, before performing any act in pursuance 
of the trust, a trustee should consult the settlement to 
see whether it is justified ; and it is only so far as the 
settlement is silent that the subordinate rules laid down 
by the Court apply. Even the Court itself cannot, at any 
rate in the case of private trusts, vary substantially the 
terms of a settlement ; however foolish it may consider 
them. 

Moreover, the trustee’s fulfilment of the duties laid 
upon him by the settlement, or by the law, must not be 
merely formal or mechanical. He must be ‘ diligent,’ 
i.e. he must bring intelligence and care to bear upon his 
duties. True that the definition of ‘ diligent ’ is almost 
as elusive as that of ‘ conscientious,’ and that only a 
long study of the decisions would enable the reader to 
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grasp completely the attitude of the Courts on the subject. 
But, for example, a trustee who invested a large sum of 
money on a mortgage without obtaining a report of an 
expert valuer on the property would certainly not act 
‘ diligently,’ even though the mortgage were of a kind 
authorized for investment. On the whole, however, the 
Courts lay greater stress on the doing of positively wrongful 
acts by a trustee, than on his failure to seize an oppor- 
tunity for improving the trust property. 

2. The primd facie duty of a trustee (as distinguished 
from a personal representative) is not to dispose of, 
but to preserve, the trust property ; and it may be stated 
generally that trustees have no power to sell trust pro- 
perty, unless such power is expressly given them by 
the settlement or they can extract it from the provisions 
of an Act of Parliament. But such powers, and even 
trusts or express directions to sell, are extremely common ; 
and, indeed, it is the trustee’s duty to ‘ realize ’ the trust 
property as soon as possible after undertaking his trust, 
i.e. to get in all outstanding claims, convert unauthorized 
securities into money, discharge outstanding liabilities, 
and, generally, to reduce the whole property to its safest 
and simplest form. Where a power of sale exists, the 
trustee may exercise it in any way that he honestly thinks 
best ; and his receipts will discharge an honest purchaser 
from seeing to the application of the purchase money. 
The general policy of the law is now not to place the 
actual management of land in the hands of trustees 
unless they are trustees for sale, but to leave it to the 
person entitled to the immediate life-interest. Where, 
however, there is no such person of full age, or if the tenant 
for life wishes to deal as such with himself in his beneficial 
capacity, the management falls to the trustees, who then 
have full power to grant leases, give receipts, effect in- 
surances, repair buildings, determine tenancies, regulate 
the cutting of timber, and other such matters. Where 
these powers are in the hands of a tenant for life, it is the 
trustees’ duty to see that they are properly exercised. 
In the case of chattels, the administrative powers of the 
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trustees are even more extensive, particularly in the 
matter of investments, of which we say something below. 

One of the most important administrative powers of a 
trustee is the power to advance, for the maintenance or 
education of an infant expectantly entitled to a share 
either in the income or capital of the trust property, the 
whole or a part of the income of his share in the trust 
property. Formerly, there were very technical rules 
which decided when an infant could, and when he could 
not, receive maintenance out of the income of property 
to which he was expectantly entitled ; but, by recent 
legislation, such doubts have now been resolved in favour 
of the infant. Still, the discretion in the exercise of such 
powers remains with the trustees. 

3. The trustees must exercise absolute impartiality 
between the different beneficiaries, and especially the dif- 
ferent classes of beneficiaries, under the settlement. This 
duty does not, of course, mean that all the beneficiaries 
are to receive similar benefits ; but it does mean that 
the trustees are to give effect to the expressed wishes 
of the settlor, without throwing their influence in favour 
of any beneficiaries to the detriment of others. This is 
one great reason why it is the trustee’s first duty, after 
realizing the property, to invest it in permanent invest- 
ments, either those expressly authorized by the settlor, or 
those indicated in section 1 of the Trustee Act. A trustee 
ought not to keep unauthorized, hazardous, or wasting 
investments any longer than he can help ; and, if he is 
obliged, from force of circumstances, to do so, he ought to be 
very careful not to allow the life interests to take, under 
the name of income, what is really part of the capital, e.g. 
payments under terminable annuities, short leases, and the 
like. He should capitalize the security, and only pay the 
tenant for life four per cent, on the capital value. On 
the other hand, if part of the trust property consists of ex- 
pectant interests, which yield little or nothing now, but will 
yield a great deal later on, the tenant for life may be entitled 
to have these capitalized, and to receive four per cent, 
on the value. This is the so-called Rule in Howe v. the 
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Earl of Dartmouth, a case at the beginning of the nine- 
teenth century which first laid it down ; and, though 
the rule only applies to trusts of chattels created by will, 
and, probably, only to general trusts dealing with the 
residue of the estate, it has not been abolished by recent 
legislation. Of course it can be, and frequently is, ex- 
cluded by the terms of the settlement itself. 

Needless to say, grosser instances of preference between 
beneficiaries are entirely forbidden. Thus, for example, 
where trustees, who had trust property in the form of 
two mortgages of equal amounts in trust for two sisters, 
insisted upon making over one to the elder sister when she 
came of age, reserving the other for the younger sister, 
they were sharply reproved by the Court, on the ground 
that, though for an equal amount, the mortgage reserved 
for the younger sister was much less secure than that 
handed over to the elder. 

Similarly, there are very strict rules as to what part of 
the charges on or outgoings from property must be deducted 
from the income paid to the tenant for life, and what 
deducted from the capital reserved for the ultimate 
beneficiaries. 

4. A trustee must at all times be prepared to render full 
accounts of his stewardship ; and any reluctance to do so 
will incur the gravest reproof of the Court. Any bene- 
ficiary may now insist on having the trust accounts 
audited annually by an officially appointed auditor ; 
though, of course, the expense of this precaution will fall 
on the beneficiaries. But if a trustee refuses to produce 
his accounts within a reasonable time, he will have to pay 
the costs of proceedings taken to compel him to do so. 

A serious question arises on the exercise of these 
numerous duties and powers, as to how far the trustee, in 
performing them, may resort to assistance. The general 
principle is, that he cannot delegate to another the exercise 
of powers and duties entrusted to himself : delegatus non 
potest delegare. The beneficiaries are entitled to the 
benefit of the trustee’s discretion and personal skill ; and, 
if the trustee chooses to employ someone else to relieve 



TRUSTS 


887 


him of his responsibility, he must run the risk of the 
consequences. But the rigidity of this rule broke down in 
the Great War, when so many trustees were serving abroad ; 
and now, by the Trustee Act, any trustee intending to 
remain out of the United Kingdom for more than a month 
may appoint any person (other than his sole co-trustee) to 
act in the trust as his attorney during his absence, but 
with full responsibility for the acts of such agent, who will, 
however, be able to give effectual discharges to persons 
dealing with him. By earlier legislation, trustees are also 
empowered, in special cases, to employ special classes of 
agents, e.g. solicitors and bankers, to receive certain 
moneys, produce certain documents, manage foreign 
property, and do other things which a trustee cannot 
reasonably be expected to do personally ; and, in such 
cases a trustee will not be responsible for the defaults of 
agents employed in good faith. 

And in all cases where expert advice should prudently 
be taken, the trustees are not only entitled but bound to 
take it, at the expense of the trust property. The point 
is that, after taking the advice, and giving it due weight, 
they must act on their own judgment. They are not 
even entitled, at the expense of the beneficiaries, to throw 
themselves on the authority of the Court ; though they are 
entitled, if a real difficulty arises, to apply to the Court 
in a summary way for directions. 

5. Finally, it is a firm rule of Equity that a trustee must 
make no profit, direct or indirect, out of his trust. The 
general rule is so clear, that even professional persons, 
such as solicitors, surveyors, etc., acting as trustees, cannot 
make their ordinary professional charges for any work 
done in connection with the property of which they are 
trustees, unless expressly authorized by the settlement 
to do so. They are only entitled to be reimbursed expenses 
actually incurred by them. 

But the rule goes much further than this, and prevents 
a trustee retaining for his own benefit any surplus arising 
after the fulfilment of the trust, or any indirect advantage 
coming to him by virtue of his position as a trustee, even 



388 


THE CIVIL LAW 


though not at the expense of the beneficiaries. Thus, any 
surplus remaining after a trust has been fully performed, 
is held as a ‘ resulting ’ trust for the settlor or his repre- 
sentatives, or, if they are extinet, for the Crown, even 
though there is no clause dealing with it in the settlement. 
Such a trust is an ‘ implied ’ trust. Again, if a lease held 
as part of the trust property expires, and the trustee 
renews it for his own benefit, then, even if the lessor ex- 
. pressly refuses to renew it in favour of the trust, the trustee 
will be obliged to hold it on behalf of the beneficiaries. 
This is an example of a ‘ constructive ’ trust. 

Again, a trustee cannot bargain with his co-trustee for 
a purchase of any part of the trust property. Such a 
transaction is merely void. And, even when the trust has 
expired, if the ex-trustee deals with his former beneficiary, 
about what was, at one time, trust property, the bargain 
is looked at suspiciously by the Courts ; and the ex- 
trustee will not be allowed to insist on it unless he can 
convince the Court that he acted in perfect good faith, 
not taking advantage of his special knowledge, or his 
influence over his former beneficiary. 


Safeguauds of Trusts 

No voluntary obligation is more severely safeguarded by 
English Law than the obligation arising out of a trust. 
Not only is the trustee who actually converts trust property 
to his own use liable to criminal prosecution, as formerly 
explained, but the civfl remedies for breach of trust are 
more severe than those for ordinary debts. For example, 
though imprisonment for ordinary debts has now been 
abolished for more than half a century, the Court may 
order a trustee who has by breach of trust occasioned a 
loss to the beneficiaries of money which has actually been 
in his possession or under his control, to be attached and 
imprisoned. Again, a claim against a trustee founded on 
fraudulent breach of trust is not, like ordinary debts, 
extinguished by the trustee’s discharge in bankruptcy. 
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Once more, though a trustee may now, as a general rule, 
plead lapse of tune in answer to a claim against him, he 
cannot do so if the claim is based on fraud, or fraudulent 
breach of trust, or is to recover trust property, or the 
proceeds tliereof, which is still retained by the trustee, or 
has even been previouslj^ converted to his own use. All 
this is, of course, in addition to the fact that an order on a 
trustee personally to repay to the trust fund any loss 
occasioned by his breach of trust can be enforced as an 
ordinary judgment by execution against his property. 
Finally, it must be remembered, that a trustee is liable, 
not only for his own acts, but for those of his co-trustees, 
which, through his negligence, have been permitted in 
breach of the trust ; though in some cases, he may have a 
claim for indemnity against his co-trustees. 

Is it any wonder that, in these circumstances, there 
should be often a difficulty in inducing careful and 
responsible persons to undertake the thankless, unre- 
munerative, and dangerous office of trustee ? Or that the 
setting up of the office of Public Trustee and of other trust 
corporations has been widely welcomed ? The hardships 
of trustees were to a slight extent, however, mitigated 
by a clause in the Judicial Trustees Act of 1896, which 
empowered the Court, in cases in which a trustee has, 
technically, been guilty of a breach of trust, to relieve him 
from the personal consequences of such breach, if he has 
acted reasonably and honestly. In theory, of course, if 
a trustee has acted ‘ reasonably and honestly,* he has 
not been guilty of breach of trust at all. But the section 
was evidently intended to mitigate, in appropriate cases, 
the severe interpretation of the word ‘ reasonable ’ by the 
older decisions. 

On the other hand, the beneficiary has remedies for 
breach of trust not confined to his personal remedies 
against the trustees. Especially may he, as before men- 
tioned, follow the trust property, or its proceeds, into 
various hands, so long as its identity can be established ; 
and there are ingenious but highly technical rules for 
fiscertaining the priorities of rival claimants to such funds, 
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which cannot be stated here. The object of ‘ following the 
trust property ’ is, of course, to secure it for the exclusive 
benefit of the beneficiaries, as against the general creditors 
of the trustee. That is one of the most valuable privileges 
of trust property, and distinguishes it clearly as property, 
and not as a mere personal claim against the trustee. On 
the other hand, it must be remembered, once more, that 
claims of this kind, being equitable only, are subject to 
the governing rule, that no such claim can be enforced 
against a legal owner of property who has acquired it 
honestly for value, after taking due precautions. 

In conclusion, it seems desirable to say a word about a 
misunderstanding which prevails widely, not only amongst 
laymen, but even among lawyers, as to the distinction 
between a trustee and a ‘ personal representative,’ i.e. the 
executor or administrator of a deceased person. 

There can be no doubt that the similarities between these 
two offices are very striking, more striking, perhaps, 
than their differences. Both involve the exercise of 
gratuitous care, much discretion, and strict propriety. 
In the majority of cases, both trustees and personal 
representatives hold property which they are bound to 
administer for the benefit of others. Both are subject 
to the exceptional rules before alluded to, of imprisonment 
for misappropriation, liability even after discharge from 
bankruptcy, and restriction of the ordinary right of a 
defendant to plead lapse of time as an answer to claims 
against him. Both can be held to the strictest account 
for their administration ; and neither can (unless specially 
authorized) make any profit out of his office. 

But the great difference between them is, that, whereas 
the primary duty of the trustee is to preserve the trust 
property, the primary duty of the personal representative 
is to distribute the deceased person’s estate as soon as 
possible. The trustee’s is a permanent, the personal 
representative’s a temporary office, at any rate in intent ; 
though circumstances may make a trustee’s tenure of 
office short, or that of a personal representative long. 
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Consequently, the personal representative has, as a rule, 
greater and more drastic powers than a trustee in dealing 
both with the property and the beneficiaries. He is, 
as his title implies, the ‘ representative ’ of the deceased ; 
while the trustee is only a ‘ delegate ’ of the settlor, bound 
to carry out more or less precise instructions. It would 
be beyond the scope of this book to enlarge on details. 
But the nature of the distinction is illustrated clearly by 
the frequent case of trusts created by will. Not until 
the personal representative has ‘ wound up the estate,’ 
can the trust be properly constituted ; till then the 
trustees have no right to the trust property, nor any 
liability for its administration. 





CHAPTER XXVIII 

lAW OF OBLIGATIONS. 1. CONTRACTS 

The history of the Law of Contract in England is inter- 
esting and instructive. It illustrates with vividness 
the manner in which, in a country with a native Common 
Law, chapters of that law are compiled. It is, in fact, 
a typical instance of legal evolution. 

The founders of the Common Law, at the commence- 
ment of their task, were confronted with the existence of 
certain social relationships too conspicuous to be ignored. 
Before the end of the fourteenth century, as the Year 
Books show, such relationships as innkeeper and guest, 
lender and borrower, seller and buyer, consignor and 
carrier, craftsman and customer, master and servant, 
surety and principal debtor, were familiar to the Courts 
of Common Law ; and the task of these Courts was to 
regulate those relationships according to well-established 
custom, and enforce that custom against people who 
broke it. 

As a matter of fact, such relationships had not arisen, 
at any rate in some cases, out of anything that could 
accurately be termed a contract, or even an agreement. 
Partieularly was this true of such relationships as master 
and servant, surety and principal debtor, and even crafts- 
man and customer. The first was a survival of rapidly 
disappearing serfdom, the second of ancient court jiroce- 
dure, and the third, probably of some kind of gild or other 
communal arrangements. But others, e.g. those of buyer 
and seller, consignor and carrier, and innkeeper and guest, 
had arisen because such-and-such a person had ‘ taken 
upon himself ’ {assumpsit super se) to supply certain goods, 
or ferry people for hire, or lodge casual travellers, and 
the like. And as these relationships were probably rather 
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new in the fourteenth century, the judges were inclined 
to lay a good deal of stress on the terms of the ‘ under- 
taking,’ or assumpsiiy in question. So the development 
of the law on these subjects proceeded, in the terms of 
Sir Henry Maine’s famous formula : ‘ from status to 

contract.’ And people began to seek remedies for breaches 
of these relationships by the action of Assumpsit. 
Gradually the Courts laid it down, that an ^ undertaker ’ 
who actually mishandled his job, e.g. a ferryman who 
overloaded his boat, or a surgeon who clumsily maltreated 
his patient, was liable for damages, if loss or injury fol- 
lowed, and that, even for mere negligence or lack of 
proper care, resulting in loss to the other party, he might 
also be made to suffer. 

But at this stage the Courts halted, and shrank from 
going to the length of saying that, for mere failure to 
carry out any ‘ undertaking,’ a man would be liable in 
damages ; for the judges could not but remember that the 
great ‘ Glanville ’ had asserted that mere * private con- 
ventions ’ are not enforced by the King’s Courts. It 
looked, therefore, as though England were going to stop 
at the point at which the development of other systems 
of law had been arrested, i.e. at the stage of recognizing 
the existence only of a limited number of specific classes 
of contracts, with definite names. 

Such an arrest would have been disastrous for an expand- 
ing and progressive community. For the effect of the 
‘ nominate ’ theory of Contract is, inevitably, to cramp 
legal development, by laying it down that no arrangement 
can be recognized as a contract which does not conform 
to one of a number of recognized types — sale, hiring, 
suretyship, carriage, and so forth. And the incon- 
veniences of such a theory are vividly illustrated by the 
efforts made by the great system of Roman Law to evade 
it, by means of ‘ pacts,’ * conventions,’ and the like. 

Fortunately for England, just at the critical moment, 
the Common Law Courts stumbled, no one quite knows 
how, upon a principle which enabled them to generalize 
their century of labours upon the possibilities of Assumpsit, 
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into a definite but flexible theory, applicable to all cases, 
which has made the English Law of Contract the admira- 
tion of the world. It was an intellectual effort of no mean 
order ; and it could only have worked in a community 
which had already risen to a moral level which implied 
respect for the pledged word. 


‘ Valuable Consideration ’ 

The principle in question is the doctrine of ‘ valuable 
consideration.’ While the Common Law Courts, at the 
end of the fifteenth century, could not bring themselves 
to say that mere failure to perform any kind of under- 
taking should give rise to an action, they were nerving 
themselves to say, that a man who failed to perform 
an undertaking which he had entered into in return for 
some reward, promised or given, should be held liable 
to pay damages to the disappointed party. That was 
the first crude form of the doctrine of ‘ valuable con- 
sideration.’ But a generation of lawyers occupied in 
working out its application soon realized, that a valuable 
consideration might as well consist of a loss or liability 
suffered by the party to whom the undertaking or promise 
was given, as of a benefit or reward given by that person 
to the undertaker or promisor. And so, by the end of 
the sixteenth century, we arrive at the classical form of 
the doctrine, that a valuable consideration is a benefit 
given or promised to the undertaker, or, some loss or 
liability incurred by the promisee, in return for the promise 
given by the undertaker. In many cases, in fact, the two 
things are one and the same ; because, presumably, the 
undertaker would not give his promise, unless he was to 
derive some benefit from the other party. 

Thus, by the end of the sixteenth century, we find, 
alongside the old, limited theory of the ‘ formal contracts,* 
made under sealed instruments or tallies, a new and 
comprehensive theory of the ‘ simple contract,’ or the 
agreement, requiring no particular form, or even proof, 
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but tested by the element of ‘ valuable consideration.’ 
The Court will no longer ask : ‘‘ What sort of a contract 
is this ” — sale, hiring, service, or the like ? It will be 
sufficient to maintain the action of Assumpsit, if the 
defendant has made a promise, express or implied, of any 
lawful kind, in return for ‘ valuable consideration.’ 

The superior flexibility and comprehensiveness of a 
doctrine of this kind over the old theory of ‘ nominate ’ 
contracts, or even sealed writings, is manifest. The real 
trouble is, to know how or from whom this remarkable 
doctrine came into English Law, defeating the rival theories 
of the Roman, the Canon, and the Merchant Laws. The 
first systematic statement of it seems to be contained in 
a well-known little work entitled Doctor and Student^ 
published about the year 1520 ; but this treatise, interest- 
ing as it is, gives us no hint as to the origin of the doctrine. 
One can only suppose, that the unloosing of the mediaeval 
mind which was partly the cause, partly the result, of 
the religious reformation of the sixteenth century, took 
the form, in the case of the Common Law judges, sharpened 
by their contest for power with the rival jurisdiction of 
Chancery, of a restatement of social relationships in terms 
of mutual promises. It was an epoch-making change 
in the law. One has only to think of the part which the 
informal contract plays in the ordinary business life of 
to-day, to imagine what English Law would be like without 
the theory of the simple contract. 

Nature of a Contract 

A contract, then, is an agreement or undertaking, 
entered into by at least two parties, and enforceable by 
an action for damages, wherein one or more of the parties 
promises, expressly or by implication, to do or refrain 
from doing certain acts at the request, or for the benefit, 
of another party ; the promise being either given for 
valuable consideration or embodied in a particular form. 

Let us examine briefly the implications of this definition. 

1. Parties . — ^There must be at least two parties to a 
contract ; though only one of them need incur any obliga- 
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tion under it. A man cannot contract with himself 
alone ; and though he may, in form, contract with a 
group of persons which includes himself, in effect he will 
be treated as having contracted with the other members 
of that group only. No man can effectively enforce 
an obligation against himself. 

On the other hand, a contract may be made between any 
number of different parties, or, which is, perhaps, the more 
common case, a number of different contractual engage- 
ments between different persons may be embodied in a 
single arrangement or document, loosely called ‘ a contract *; 
and difficult questions may arise as to who is entitled to 
enforce these different engagements, and against whom. 
But it will be best to defer that matter to a later stage. 

What is clear, and important to remember, is, that, in 
the absence of special enactment, no one who is not a party 
to a contract can sue on it or be sued on it. It is this rule 
which distinguishes a contract, giving rise only to rights in 
personam^ from a conveyance, or alienation of property 
which creates or transfers rights in rem. Thus, if I engage 
a builder to build a house for my son, who has offered to 
pay £100 a year rent for it, I can sue the builder for non- 
performance of his job, and he can sue me for non-payment 
of the price agreed to be paid for building the house. But 
my son cannot sue cither of us on the contract ; nor can 
either of us sue him if he refuses to take a lease at £100 
a year, unless he has actually become a party to a contract 
to that effect. This is why, in the Motor Insurance Act of 
1930, it was necessary to provide that a * third party * 
might, in certain cases, sue the insurance company. A 
similar provision occurs in the Workmen’s Compensation 
Act of 1925. 

There has of late years grown up, largely in connection 
with industrial disputes, a doctrine of * interference 
with contractual relationships,’ really a branch of the Law 
of Torts, which tends to obscure this important rule, 
though it is not actually inconsistent wnth it. It* is said 
that, if, for example, I am in the habit of dealing with A, 
a coal-merchant, and B, actuated by a desire to injure 
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me, persuades or terrorizes A into refusing to fulfil his 
contracts with me, I can sue B for damages. That is, 
probably, true, at least of certain classes of contractual 
relationships. But, observe, I do not sue B on my con- 
tract with A, which is to deliver coal. I sue him for inter- 
fering with my right to get coal from A. Still, the re- 
luctance with which this doctrine has been accepted by 
the Courts betrays some doubts as to its soundness. 

Any person of full age and legal capacity may be a party 
to a contract ; and we have already sufficiently discussed 
the disabilities of age, mental unsoundness, ultra vires^ 
and the like, which, to some extent at least, impair the 
contractual capacity of individuals and corporations. 
We need not refer to them again. 

2. Agreement . — To arrive at an agreement, the minds 
of the parties must be at one, or, as it is put, there must 
be a consensus ad idem. But it is not every consensus 
which will create a contract. A mere intellectual agree- 
ment is not sufficient ; for, as we have seen, the origin 
of the simple contract is an ‘ undertaking,’ which implies 
a promise to do, or abstain from doing, an act or series 
of acts. Thus, if A and I agree that B is a thief, that 
is no contract ; because it does not bind either of us 
to adopt any particular line of conduct. But if A and I 
agree that we will not any longer supply goods to B, 
that is an agreement of a contractual kind, because it is 
to affect our future conduct. 

It was, probably, to emphasize this truth, that the 
late Sir William Anson, in his well-known work on the 
Law of Contract, laid it down as an axiom, that every 
contractual agreement could be resolved into an offer and 
an acceptance. He has been criticized on this account ; 
but Sir William Anson’s analysis is applicable to the vast 
majority of cases of contract, and it is extraordinarily 
helpful in deciding the vital question : “ When is a con- 
tract entered into or concluded ? ” To which, Sir William 
answers, in effect : “ When the offer of one party is 
definitely accepted by the other.” 

In simple cases, the truth of this analysis is obvious. 

EX. — 14 
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Suppose I enter a shop, and, pointing to a walking-stick, 
say to the proprietor : “ How much ? ” He answers : 

Seven and sixpence,’’ I reply : “I’ll take it,” The 
shopkeeper’s answer is, clearly, an offer to sell the stick 
for seven and sixpence ; my reply is a clear acceptance of 
that offer. There is a contract between us. But, if I 
had added one single qualification to his terms, e.g. “ I’ll 
pay you next week,” the shopkeeper would have been 
fully entitled to decline the whole transaction. And, 
though the analysis is infinitely more difficult, that is 
also the test applied to a long series of negotiations, oral 
or written, which are alleged to have resulted in a con- 
tract. The sole question is : “ Was there ever a moment 
at which the terms of one party were clearly and definitely 
before the other, and by that other definitely and without 
qualification accepted ? ” If yes, there is an agreement. 
If not, either party has a right to be off the bargain ; for 
an offer is revocable until it is accepted, and, if it is not 
accepted, neither party is bound. 

In the case of a simple contract, offer and acceptance 
may be expressed in any manner that the parties choose 
to adopt — speech, writing, signs, or other conduct. A 
common example of a contract being completed almost 
entirely by conduct is where a passenger holds up his 
hand to a passing taxicab-driver, opens the door of the 
cab, simply pronounces his destination, and enters the 
cab. By plying for hire, the driver offers to drive any 
member of the public to any place within his radius at 
the tariff rate. By hailing him, the passenger agrees to 
pay him the tariff rate for his services. Similarly, when 
a customer enters a shop, takes up a priced article, puts 
the money down on the counter, and walks out of the 
shop carrying the article. But, in more complicated 
^ases, the parties naturally prefer, after a preliminary 
discussion of terms, to make and accept the offer in 
writing ; and, as we shall later see, there are some kinds 
of contracts which cannot be directly enforced, unless a 
record of their terms, signed by the party liable, is draw^ 
up on or after the conclusion of the agreement. 
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Flaws in Contractual Agreements 

An agreement being a state of mind, any influence which 
so seriously affects the mind of a party to an alleged 
contract as to render him incapable of arriving at an 
agreement, or consensus ad idem, is necessarily fatal to the 
contract. Law being an applied science, and the up- 
holding of contracts a most important matter, trifling 
influences affecting the mind, such as a headache, though 
they may, perhaps, prevent a party from being at his 
best, do not justify him in going back on his promises. 
But, apart from general influences, such as infancy, un- 
soundness of mind, and corporate character, which have 
been already discussed, both Common Law and Equity 
recognize certain special influences, applied at the time 
of making the contract, as fatal, in greater or less degree, 
to its validity. Of these the most important are duress 
or constraint, fraud or misrepresentation, and mistake. 

Duress, in the view of the Common Law, means physical 
constraint, applied to the person alleged to have entered 
into a contract, to make him do so. A typical instance 
would be holding a pistol to a man’s head to make him 
sign, or imprisoning him till he signed. But the Common 
Law recognizes also, that a man whose wife or child is 
threatened with violence unless he will sign a bond for a 
large sum of money, does not sign as a free agent. In 
all such cases, the contract is void from the beginning, 
even at the expense of an innocent holder. It is not ‘ his 
deed.’ 

Equity goes further, and recognizes that even ‘ undue 
influence,’ quite independently of a threat of physical 
violence, may render the mind incapable of appreciating 
the nature of an agreement. It is difficult to define 
‘ undue influence,’ except by saying that it is a moral 
or mental control established over a weaker character or 
mind by a stronger, and unconscientiously used to the 
disadvantage of the weaker. When a crafty and experi- 
enced money-lender deals with a very young man having 
no knowledge of business. Equity recognizes that the 
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parties are not on equal terms ; and, if proof is given of 
‘ undue influence ’ exercised by the former over the latter, 
will set aside the contract. Fm'ther, Equity even pre- 
sumes the existence of undue influence in certain relation- 
ships, e.g. parent and child, ex-guardian and former ward, 
ex-trustee and former beneficiary, clergyman and 
parishioner, physician and patient, lawyer and client. 
And, unless the more experienced party can prove that 
he dealt with the other at arm’s length, he will not be 
allowed to enforce the contract. But, according to the 
general rule of Equity, any third party who has bond, 
fide, innocently, and for value, acquired an interest under 
the contract, will be protected. This is the case, even 
when, as in the case of money-lenders, the right to obtain 
relief is statutory. But, of course, any person who, being 
aware of his right to set aside a contract on the ground 
of duress or undue influence, deliberately abstains from 
doing so when he is free from the influence, will be deemed 
to have confirmed the contract. 

Fraud implies a deliberate and successful deception of 
one of the parlies to a contract by the other or his agent, 
with a view of inducing the deceived party to enter into 
the contract. No party to a contract who was not actually 
deceived by another party to the contract can claim to 
set aside the contract on that account ; and the deceit, 
to be operative, must be a misrepresentation, deliberate 
or reckless, as to a material fact, which did influence the 
deceived party to enter into the contract. Thus, if 
parties are bargaining as to the sale of a race-horse, an 
untrue statement by the seller that the horse fetched five 
hundred guineas at a previous sale might, if believed and 
acted upon, annul the sale ; but a statement of opinion, 
even though wildly improbable, that the horse was “ bound 
to win the Derby next year,” would not. As we shall 
see in the next chapter, fraud gives rise also to an 
independent action for damages at the Common Law. 

Equity, however, goes much further than the Common 
Law in recognizing misrepresentation as a ground for 
invalidating a contract. For Equity long ago decided. 
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that even an innocent misrepresentation on a material 
fact likely to influence, and actually influencing, the mind 
of the other party in deciding to enter into the contract, 
would be a ground for setting the contract aside. As a 
rule, mere omission to state material facts in the negotia- 
tion of a contract does not constitute misrepresentation, 
unless it is deliberate ; in which case it would amount to 
fraud. But in a few cases, e.g. insurance, guarantee, 
perhaps partnership, even unintentional omission to state 
a material fact may be a ground for rescinding the contract ; 
except so far as innocent third persons had acquired rights 
imder it for value. But, as Equity had originally no 
power to award damages, no action for damages will lie 
in such a case against the party making the misrepresenta- 
tion, except in certain cases of statutory liability for false 
prospectuses. 

Mistake is a ground for setting aside a contract in 
certain cases. But it must be carefully understood that 
‘ mistake,’ in this connection, does not mean an error of 
judgment, or a failure of skill, but only a misapprehension 
of material fact. Very often a man who makes a foolish 
investment is said to have ‘ made a mistake ’ ; but that 
will be no ground for setting aside the contract. So also 
a man who buys a picture, believing it to be a Rubens, 
but being, in fact, mistaken, will have no remedy — ^unless, 
of course, the other party either deliberately deceived 
him, or he made it a condition of the sale that the picture 
was by Rubens. 

‘ Mistake,’ to be operative, must be a misapprehension 
as to a material fact, going to the root of the contract, 
which misapprehension arose independently of negligence 
on the part of the person seeking to set aside the contract. 
Of course if it was induced by the deliberate act of the 
other party, that will be the case of fraud, already dis- 
cussed. But, apart from the fault of the other party, if 
the party seeking to avoid the contract is under a mis- 
apprehension as to the nature of the transaction (e.g. 
signs a bill of exchange believing that he is only witnessing 
a will), or the identity of the other party (sending an order 
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by post to A, believing him to be B), or the existence or 
identity of the subject-matter (agreeing to buy non-exist- 
ing wheat, or flax under the impression that it is hemp), 
he will be able to get the contract set aside, even at law. 
And, even for certain minor mistakes, if both parties are 
equally in error. Equity will set aside the contract unless 
the party seeking to enforce it will carry out the contract 
according to the common belief of the parties when the 
contract was entered into. Thus, if two relatives are 
bargaining for the sale of an old family relic which they 
assume to be worth about £50, and, when the bargain is 
concluded, it turns out that it is worth about £500, the 
Court would probably, in spite of the maxim caveat emptor, 
f>flnrp1 the bargain ; unless the purchaser would agree to 
pay something like the real value of the article. And, 
for even smaller mistakes than that, if the Court thinks 
that it would be unreasonable of one of the parties to 
insist on the bargain, it will, in its discretion, refuse to 
give him a decree for the equitable remedy of specific 
performance, leaving him to his legal remedy of damages, 
for what it may be worth. 

8. Valuable consideration . — ^We have already discussed, 
at some length, the nature of this important essential of 
a simple contract, and need here only add a few words 
as to its various forms. 

It was probably the earlier view of valuable considera- 
tion, that it consisted of some act already done (a quid 
pro quo, as it was called), which induced the ‘ undertaker ’ 
to give his promise. This view would, nowadays, be con- 
sidered as dangerous, if not absolutely heretical. Such a 
consideration would be stigmatized as a ‘ past considera- 
tion,’ which will not support a simple contract. Thus if 
I, moved by gratitude towards a man who has rescued 
my child from drowning, promise by letter to give him 
£100, that promise will not be legally binding on me ; 
because the man’s services were not given in return for 
the promise, but independently of it. If, however, seeing 
my child in danger from drowning, and being unable to 
swim, I say to a man : “ Save him and I’ll give you 
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£100,** and he does so, that will be a perfectly binding 
contract. It is the offer of a promise for an act, the 
performance of which act concludes the bargain. Such 
a contract is often called ‘ executed ’ ; but this is mis- 
leading. It is the consideration which is executed, not 
the contract. And it is not ‘ past ’ consideration ; because 
it is given in return for the promise. 

But it soon became evident, that a promise itself could 
be valuable consideration for another promise. Indeed, 
the bulk of everyday contracts would be cut out, unless 
this were possible. A man offers to do a day’s work in 
my garden if I will ‘ give ’ him five shillings. What he 
really means is, if I will promise him five shillings if he 
does. If the bargain is struck, his promise to work is 
‘ valuable consideration ’ for my promise to pay him five 
shillings if he does. Such valuable consideration is said 
to be ‘ executory ’ ; and each of the parties to such a 
contract occupies the position both of promisor and 
promisee. This is the offer of a promise for a promise ; 
and it will be observed that, unlike the case of the man 
earning the reward, the contract is here binding from the 
moment the mutual promises are exchanged, while in 
the earlier case, it did not become binding till the act 
of rescue was performed. 

In strict theory, the consideration must ** move from the 
promisee,” i.e. no party to a contract can sue on a promise 
in it unless he himself provided the consideration for the 
promise. Some recent cases are not very easy to reconcile 
with that theory ; but the matter is too difficult to be 
discussed here. It is, however, as previously mentioned, 
perfectly clear that no one can sue on a contract who is 
not a party to it, or does not represent a party, unless 
expressly empowered by statute. 

It is, however, almost equally important to remember, 
that English Law, though it demands valuable considera- 
tion as an essential of every simple contract, written or 
unwritten, does not, with rare exceptions, concern itself 
with the adequacy of the consideration. It leaves the 
parties to make their own bargain. There may be scores 
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of good reasons why a tradesman should be willing to 
‘ do a job cheap,’ or a professional man be prepared to 
undertake work at low remuneration, or the owner of a 
house be glad to get rid of it at an under-value. Only 
where the inadequacy of the consideration is so gross as to 
suggest fraud or mistake, does the law take any serious 
notice of it, or when, as in the case of ‘ restraint of trade ’ 
(to be hereafter explained), the Court is enforcing a 
principle of public policy. Even in sales of future interests, 
which at one time could be set aside on the groxmd of 
inadequacy of price, the general rule now prevails. 

But, as has before been hinted, when the theory of 
the simple contract was evolved in the sixteenth century, 
there had already long been recognized by the English 
Courts a limited munber of ‘ formal * contracts, i.e. arrange- 
ments of at least a semi-contractual character, embodied 
in forms such as cognovits, sealed writings, tallies, and the 
like. It was impossible to ignore these arrangements, 
which had been enforced in the King’s Courts for centuries ; 
and it was deemed equally impossible to insist on their 
conforming to the new requirement of valuable con- 
sideration. At the present day, the only class of these 
formal contracts which survives as a contract is that 
embodied in sealed writing. The bond, and the covenant 
in a deed, are t3q)ical examples. These are binding at law 
without valuable consideration ; but Equity will not, in 
that case, aid them with its remedy of ‘ specific perform- 
ance.’ Moreover, they are often postponed, even at law, 
to claims founded on valuable consideration. 

The mention of the ‘ form ’ of a contract suggests a 
mention of those classes of contracts which, by the pro- 
visions of the law, cannot be made the basis of an action 
unless they are evidenced by writing. But there is danger 
in dealing with the two subjects together ; for whereas, 
in a * formal * contract, the form is essential to its validity, 
in the classes of contracts with which we are now dealing, 
the written evidence is only essential to their proof in an 
action. The best testimony to the truth of this fact is, that 
even where there is written evidence of a simple contract, 
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there must still be valuable consideration — ^in fact, except 
in the case of guarantees, and of sales of goods having a 
market price, the consideration must actually be mentioned 
in the written memorandum. 

We have already referred to the requirements of the 
Sale of Goods Act in the case of the sales of goods of the 
value of £10. There remain to be mentioned only the other 
classes enumerated by the Statute of Frauds, as requiring 
written evidence as a condition of their enforcement by 
action : (i) a promise by an executor or administrator to 
be answerable out of . his own money for any of the 
deceased’s liabilities, (ii) a promise to be answerable for 
the debt, default, or miscarriage of another (for which that 
other remains responsible), commonly known as a 
* guarantee,® (iii) a promise made in consideration of 
marriage (other than the promise to marry itself), (iv) an 
agreement to create or transfer an interest in land, and 
(v) an agreement not (intended) to be fulfilled within a 
year from its making, e.g. an engagement of an official or 
servant for two years certain. Almost every word of 
this famous enactment has been the subject of litigation ; 
and it is quite doubtful whether it has not produced 
more ‘ frauds and perjuries ® than it has repressed. But we 
cannot enter into these questions. 

4, Lawful object , — A contract must envisage a lawful 
object, or, perhaps, it might be simpler to say, it must not 
contemplate, directly or indirectly, an unlawful object. 
To ask the Court to stultify the purpose for which it exists 
by enforcing a contract intended to attack the law, would 
be unthinkable. But so elastic is the English theory of 
contract, that it would be hopeless to attempt to enumerate 
all the lawful objects which a contract may contemplate. 
It is only possible, very briefly, to indicate one or two 
classes of objects which it may not contemplate. 

Needless to say, any contract aiming at the perpetration 
of actual crime (including the compounding of a felony) 
is invalid ; and no rule of evidence prevents the Court 
going behind even a deed^to ascertain for this purpose 
the real intentions of the parties. A contract for which 

E.L. — 14* 
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any part of the consideration is illegal, is wholly void. 
Where the consideration is lawful, and there are in the 
contract some promises lawful and others unlawful, the 
former may be enforced, if they can be performed without 
reference to the unlawful ones.^ 

But some objects, though not in themselves absolutely 
unlawful, are said to be so contrary to the ‘ policy of the 
law,’ that no contract to attain them is valid. For 
example, any contract contemplating irregular sexual 
intercourse, the procurement of marriage for reward, the 
future separation of married people, gambling or betting, 
fraud on the public, evasion of public duty, defeat or delay 
of creditors, or the stifling of prosecutions (even for mis- 
demeanours), will be invalid, despite the fact that some of 
these acts are not criminal, or even breaches of the civjl 
law. Perhaps the most interesting is the so-called 
‘ restraint of trade,’ It is said to be the policy of the law 
to encourage every one to make the best use of his faculties, 
especially those faculties which assist economic progress. 
Consequently, any contract binding a man not to carry 
on any trade or calling, is, prirndfacie^ invalid. But there 
are two cases in which the law recognizes qualified re- 
straints of trade as ‘ reasonable.’ One is where a man 
is taking another as partner or employee, in which posi- 
tions the latter will certainly acquire opportunities of 
learning the business and connec*tions of the former. Here 
the former may stipulate, for substantial consideration, 
that the latter, on the termination of the connection 
between them, shall not set up, for a certain time and within 
a certain distance, as a business rival. Again, we have 
seen that, if A sells the goodwill of his business, of his 
own free will, to B, apart from express contract, he cannot 

^ It seems worth while to explain in a short note the distinction between 
laws, especially Acts of Parliament, which may be called ‘ peremptory/ 
and those which may he called ‘ optional/ The former class, dealing with 
relationships between persons, lays down hard-and-fast rules which enjoin 
or forbid certain arrangements, whatever the parties may agree to the 
contrary. An example is the rule that a security bill of sale must not be 
given for less than £30. Any clause in a contract attempting to exclude 
this rule would be void. The latter class merely lays down rules which 
apply subject to any agreement to the contrary. These rules ciwa* of 
course, be varied by contract. 
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‘ derogate from his own grant ’ by setting up in competi- 
tion with B. But B may prefer to have the restrictions of 
A’s activities specified in the contract of sale ; and, for 
adequate consideration, and if the restrictions are no 
greater than are reasonably necessary to protect the 
purchaser, this contract will be valid. 

It has already been pointed out, that a stipulation in a 
contract for payment of a penalty on breach of the contract, 
is not enforceable. This rule does not, however, prevent 
the parties from agreeing that the amount of damages 
payable for any breach shall be fixed, directly or indirectly, 
at a given amount ; provided only that such an agree- 
ment represents a real attempt to assess simple compensa- 
tion, not to impose a penalty under the disguise of 
‘ liquidated damages.’ 

Performance of Contracts 

A person who has entered into a lawful contract must 
fully perform all the liabilities which he has undertaken 
in it ; and, if he does not do so, he will be subject, in all 
cases, to an action for damages, and, in suitable cases, to 
a decree for specific performance or an injunction. The 
nature of these remedies has been explained in a previous 
chapter ; but, in view of what has just been said about 
the unwillingness of the Courts to enforce contracts ^ in 
restraint of trade,’ it may be mentioned that no injunction 
will be granted against a man attempting to carry on his 
calling generally, even where he has bound himself by 
contract not to do so. For the Court regards such an 
injunction as condemning a man to slavery ; and, even in 
cases in which the contract is technically lawful, will leave 
the other party to his remedy in damages. 

A more difficult point requires a few words of explanation. 

It is a firmly-established rule of law, dating from the 
disturbances of the Civil War, that no events, however 
untoward, happening subsequently to the making of a 
contract, can relieve a party to it from fulfilling his promise. 
If, for example, a man has contracted to pay a certain rent 
for a farm or house, even if the farm is destroyed by a 
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flood, or the house by fire, after he has taken possession, 
he will still be obliged to pay his rent — ^unless, of course, 
the destruction occurred through the landlord’s fault, 
or the contract itself provides otherwise. The rule does 
not apply to liabilities imposed by law ; but the view of 
the Courts is, that if a man voluntarily enters into a 
contract, he must perform its stipulations. If he had 
wished to guard himself against certain contingencies, he 
should have done so in the contract itself. 

But thia rule, if pushed to its full extent, sometimes 
results in consequences so harsh, that, in modern times, the 
Courts have admitted certain exceptions from it. These 
are four in number. 

(i) Where an act, perfectly lawful at the time when 
the contract was made, subsequently becomes illegal 
before the time fixed for performance, the party under- 
taking to perform it is excused. He cannot be made to 
break the law. Whether the other party is entitled to a 
rebate of his valuable consideration in such circumstances, 
is a matter which does not seem to have been discussed 
by the Courts. 

(ii) Where a contract is clearly framed on the assumption 
that a certain object, essential to the performance of the 
contract, will be in existence when performance becomes 
due, then, if that object is accidentally destroyed, or 
perishes, before that date, the party who promised to do 
something on the faith of that assumption is excused. 
Thus a contract for the hire of a theatre which is accidentally 
burned down before the arrival of the date fixed for the 
beginning of the tenancy, will not bind the owner of the 
theatre ; and, probably, the hirer, if he had paid his rent 
in advance, could get it back. 

(iii) If there is a total failure of the object for which a 
contract was entered into, before performance becomes 
due, the contract is cancelled from that date. The chief 
illustrations of this exception are the so-called ‘ Coronation 
cases,’ in which the sudden postponement through illness 
of King Edward VII’s coronation upset the arrangements 
of thousands of people who had paid, or agreed to pay. 
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substantial sums for hire of windows to view the Corona- 
tion procession, berths in steamers to witness the review 
of the Fleet, and the like* It was held, as a legitimate 
expansion of exception (ii), that all these contracts were 
made on the assumption that the Coronation would in 
fact take place on the day announced, and would not, but 
for that assumption, have been entered into. Somewhat 
inconsistently, however, it was held that purchasers of 
seats, who had paid the whole, or part, of their price in 
advance, could not recover it. The maxim was said to be : 
“ Where the tree falls, there let it lie.” 

(iv) Finally, the immense dislocation of affairs pro- 
duced by the Great War induced, or brought to light, a 
further development of the doctrine that a radical change 
of circumstances may relieve a party to a contract from 
his obligations. This new development is known as the 
doctrine of ‘ frustration of adventure.’ Where, for ex- 
ample, a contract had been entered into before the out- 
break of war, which, as a consequence of the outbreak, 
became either illegal during the war, or physically impos- 
sible of fulfilment, or only capable of being fulfilled at a 
ruinous loss to the party undertaking performance, the 
Courts, in not very well-defined circumstances, excused 
the latter from fulfilment of his obligations. It is an 
extension of the doctrine of rebus sic stantibus^ which is 
said to govern the application of international treaties. 
It is a very dangerous doctrine, but almost inevitable in 
certain times. What is called a ‘ moratorium ’ is only 
an instance on a great scale of the same doctrine ; but 
this can only be imposed by statute. 


There remain to be mentioned now in connection with 
the Law of Contract, two incidental groups of relation- 
ships, one of which is a true, but peculiar example of con- 
tracts, the other is not a true example of contract at all, 
but is closely connected with it. 

The first are known as ‘ special contracts,’ such as sale, 
hiring, service, agency, bailment, and the like. These 
are, in fact, the ancient social relationships out of which. 
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as we have seen, the modem Law of Contract was deve- 
loped. But, by reason of that very antiquity, they retain 
some peculiar features which do not apply to the general run 
of contracts. It is impossible to set out those features here. 

The second group is known as ‘ quasi-contracts.’ These 
are not, in truth, contractual relationships at all, but are 
treated, for various reasons, ‘ as if ’ {quasi) they were. For 
example if, under a bond fide mistake of fact, A voluntarily 
pays to B a sum of money which he (A) thinks he owes 
B, but does not, then, if B refuses to return the money, A 
can sue him in quasi-contract, for ‘ money paid by mis- 
take.’ So also, if a third party remits money to B to be 
forwarded to A, and B refuses to pass it on, A can recover 
it from B as ‘ money paid to the use of A.’ In neither 
case has B contracted to repay or pay A, nor is there any 
valuable consideration between them. But, as Lord 
Mansfield said, on grounds of natural justice (in other 
words, equity and good faith), B is bound to repay or 
pay the money ; and he ought to think himself lucky 
that he is only sued in quasi-contract instead of being 
criminally prosecuted. The chief instances of quasi- 
contract, in addition to those mentioned, are money due 
on account stated, money due imder an Act of Parliament, 
money paid at the defendant’s request, and money wrong- 
fully obtained from the plaintiff by the defendant colore 
officii, i.e. under cover of his (the defendant’s) official 
position. 

It is generally admitted by lawyers, that the list of ‘quasi- 
contracts ’ is uncertain, and otherwise unsatisfactory ; and 
attempts have been made, from time to time, to formulate 
a principle which shall be a conclusive test of whether a 
claim can be enforced as on ‘ quasi-contract.’ Perhaps the 
most attractive is that of ‘ undue enrichment.’ If A, in the 
course of dealings with B, has received, without any merit - 
on his part, a benefit of pecuniary value, at B’s expense, 
which B would certainly have guarded against had he fore- 
seen it, B has a right to recover from A an equivalent by a 
claim in ‘ quasi-contract.’ But there are diflEiculties in 
reconciling this principle with some of the decisions. 



CHAPTER XXIX 

LAW OF OBLIGATIONS {continued). 2. TORTS 

A TORT is a civil wrong, not being a breach of contract, 
for which an action for damages lies at the Common Law. 
Although, as we have seen, Equity will lend its valuable 
remedy of injunction to prohibit the commission of a 
threatened tort, yet the Law of Torts is almost as exclu- 
sively a Common Law matter as the Law of Trusts is a 
matter for Equity. 

Observe the expression: ‘Law of Torts,’ not ‘Law of 
Tort.’ For, unlike the Law of Contract, the law affecting 
torts has not, at present, passed beyond the somewhat 
rudimentary stage in which it recognizes the existence of 
certain torts, but fails to find any general principle which 
will enable us to know a tort when we see it. The Law 
of Torts is largely a matter for the memory ; there is no 
general theory of Tort, as there is of Contract. Nor does 
there even seem to be, in some cases, any sound principle 
which distinguishes an act which amounts to a tort from 
one which does not. For example, if A, wilfully and 
without reasonable excuse, persuades B to break his 
contract with C, that is a tort by A against C. But if A 
maliciously induces B to revoke a will made in favour 
of C, by a statement which, to A’s knowledge, is calcu- 
lated to prejudice B against C, or even is, though not 
strictly defamatory, untrue to A’s knowledge, A commits 
no tort against C. 

It follows, therefore, that there is little that can be 
said of a general nature about the Law of Torts, and that 
what little there is more properly belongs to other branches 
of the law, such, for example, as the rule that a husband was 
liable for his wife’s torts, which has already been discussed 
under the relation of husband and wife. Our treatment 
of the subject will, therefore, consist of a statement of the 

ill 
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very few general rules affecting all torts, and an enumera- 
tion and explanation of the more important torts. Happily, 
by reason of the fact that many, if not most, torts are also 
crimes, we need not repeat the definitions of those which 
have already been given in the chapters on Criminal Law, 
except in cases where the two definitions differ. 

Until recently, it was a rule of English Law (though 
there were substantial exceptions) that, unlike claims 
arising out of contract, claims arising out of torts could not 
be enforced after the death either of the WTongdoer or the 
party injured. The maxim was : actio poenalis moritur 
cum persoud} It had long been felt, that this rule worked 
great hardship and injustice in many cases ; and a series 
of statutes, known as the Fatal Accidents Acts, from 1846 
to 1908, gave substantial relief to the dependants of 
persons whose deaths had been caused by the tortious 
acts of others. At last, in the year 1934, the rule was 
abolished in principle ; and, subject to a somewhat severe 
time limit, notwithstanding the death of either party, 
his rights against, or liabilities to, the other, can be 
enforced on behalf of or against his estate. But the 
statute of 1934 does not apply to claims for defamation or 
seduction, or for damages for adultery ; and no vindictive 
damages (p. 256) may be awarded imder such a claim. 
And there is some doubt as to what precise claims are 
severed by the statute. 

No claim in pure tort is transferable by act of the 
parties, notwithstanding the general assignability of things 
in action. But where the claim is only technically in 
tort, e.g. when it is really a claim to recover property, it 
can now be assigned, in spite of the attitude of the Common 
Law, and even of Parliament, towards ‘ champerty,’ and 
‘maintenance’ (p. 287). A purely speculative and per- 
sonal claim in tort cannot, however, be assigned, e.g. a 
claim on libel. But there may be an assignment of 
moneys to arise from such a claim, when actually received. 

^ This maxim, said to have been originally derived from St, Augustine, 
became corrupted in legal phraseology into actio ‘ personalis f* which is 
misleading. An action on a contract is ‘ personal * ; but it has long 
survived for and against the estate of a deceased contractor. 
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As a rule, there can be no tort without the intention 
or the negligence of the alleged tort-feasor. What exactly 
intention and negligence mean in various torts, will be 
considered later on ; but it may be taken that every true 
tort is an unlawful act or omission. There are, however, 
a few cases of what is called ‘ absolute liability ’ for loss 
caused by objects under, or supposed to be under, the 
control of the defendant, which are always classed as 
torts, even though the defendant may have been guilty 
of no unlawful act or omission. These cases are inter- 
esting and important ; and a word must be said about 
them. Some of them, though not all, are cases of so- 
called ‘ vicarious liability.’ 

(i) A man is liable for the damage to another’s land 
done by the former’s cattle trespassing thereon. This 
rule does not apply to the case of cattle lawfully on the 
highway wandering on to unfenced fields which border 
it ; for a man is under a duty to fence his lands which 
abut on the highway. But it does apply to cattle stray- 
ing from a man’s field to his neighbour’s ; for the latter 
is not (in the absence of express agreement or special 
custom) ' bound to fence against him. A case which 
excited much interest a few years ago raised the question 
whether the rule of liability for trespass of cattle extended 
to damage to other animals, or, presumably, human 
beings ; and, after long discussion, it was held that it 
did not. ‘ Cattle,’ for this purpose, includes all domestic 
animals, such as horses, oxen, sheep, pigs, etc. ; but it 
does not include animals ferae naturae, or non-domestic, 
which stand on a different footing. I am not liable if 
my cat destroys my neighbour’s pigeons ; even though 
(as cats will) it trespasses on my neighbour’s land to do it. 

(ii) Liability for wild animals {ferae naturae) stands on 
a different footing. A man who keeps a dangerous animal 
(i.e. dangerous to mankind) is absolutely liable if it escapes 
and injures any one ; and the same is true of an animal 
usually ranked as domestic, which, to the knowledge of 
the defendant, is dangerous in certain directions. The 
dog is a tertium quid as regards the law ; but he gets the 
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benefit of the doubt in this respect, except in the case of 
an attack by him on cattle, horses, mules, asses, sheep, 
goats, swine, or poultry, which are protected by special 
statutes. In their cases no scienter (as it is called) need be 
proved ; and the dog is not ‘ entitled to one worry.’ But 
for other domesticated animals which do damage of a kind 
which it is unusual for such animals to commit, the owner 
is not liable ; unless he knew of their special propensity. 
For instance, if a hen gets between the spokes of a passing 
bicycle, and throws its rider. 

(iii) Finally, there is what is known as the Rule in 
Fletcher v. Rylands, probably based on the analogy of the 
dangerous animal. It is not unlawful (in the absence of 
special statute) for a man to bring on to his land materials, 
such as water, or poisonous trees, or gunpowder, which, 
in their proper uses, are beneficial. But if he does so, 
and such articles escape or explode, and do damage to 
his neighbour’s land, or cattle, or buildings, he is liable, 
without proof of negligence, for the loss thus caused ; 
unless the escape or explosion were occasioned by the 
‘ act of God,’ i.e. an event of such unprecedented and 
unexpected character, that no human foresight could have 
guarded against it. A man who saves his own land from 
an advancing flood by turning the water coming on to it 
on to his neighbour’s, is not, however, liable ; because he 
did not bring the flood on his own land. 

At one time this doctrine of ‘ absolute liability ’ even 
applied to fire. It is said that if a man lit a fire in his 
own house, he lit it at his peril. If it escaped and burned 
down his neighbour’s, he was liable. But this extreme 
liability, more suitable for the days in which fires were 
regarded as luxuries rather than necessities, was miti- 
gated by statute in 177 4, after a previous attempt in 1707. 
The wording of the statute of 1774 is peculiar, being 
confined to the protection of persons on whose estate a fire 
shall ‘ accidentally begin ’ ; and, it would seem, though 
the point has not yet been definitely settled, that the 
protection of the statute cannot be clamoed by any defen- 
dant whose fixe was deliberately lit by him (even for the 
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most innocent purpose), but only for cases of vis major, 
or fires lit by strangers. It is an odd conclusion ; and 
one can only refer to the fact, hitherto seemingly over- 
looked, that the common law writ was for “ negligently 
guarding his fire,” 

The ‘ absolute liability * for the escape of fire extends 
also to things like tractor engines emitting sparks, when 
driven along the highway. 

If a lawyer might venture to criticize the doctrine of ‘ ab- 
solute liability ’ laid down in the cases just summarized, 
his criticism would probably take the form of suggesting 
that it was, really, quite unnecessary to make a separate 
and rather anomalous category, inconsistent with the 
general rules of torts, for the purpose of accommodating 
a class of cases which might quite well have come under 
the general head of Negligence. It is quite true, of course, 
that in keeping a wild animal, or filling a reservoir with 
water, the defendant is not necessarily guilty of negligence 
— ^much less when he keeps ordinary domestic animals. 
But he is negligent when he permits them to escape and 
do damage to his neighbours ; and the exception of 
‘ act of God ’ in certain cases, above alluded to, is un- 
conscious testimony to this truth. In fact, the only 
reason why all these cases should not be included under 
Negligence appears to be that, with his ingrained Puri- 
tanical cast of mind, the Englishman persists in regarding 
‘ negligence ’ as something which implies moral guilt. In 
reality, it is a mere omission (which may occur for the 
most virtuous reasons) to fulfil a positive legal duty 
towards the complainant. 

Inasmuch as the limits of this work have not permitted 
even a short description of what is now regarded as the 
contract of service, it becomes essential to point out, in 
dealing with the Law of Torts, that the relationship of 
master and servant involves the master in liability towards 
third parties for the torts of his servant, in a way quite 
different from that in which he is liable for the acts of 
persons with whom fie has entered into ordinary contracts, 
e.g. of agency, building operations, and the like. In 
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the latter cases, the principal or employer is liable only 
for such torts of his employee or builder as he actually 
or implicitly authorized* But, in the case of a servant, 
he is liable for much more, as a survival, doubtless, from 
the old days in which the relation of master and servant 
was not regarded as arising out of contract* Unfor- 
tunately, this fact has not always been recognized ; and 
there has been an attempt to base the master’s liability 
on the ground of implied agency, and to limit it to such 
torts as he may be presumed to have authorized. Such 
a doctrine is wholly inadequate to cover the cases ; and 
the true doctrine is, that a master is liable for the torts 
of his servant done in the course of, or within the scope 
of, his service. When the tortious act or omission is 
clearly the result of the servant acting ‘ on his own,’ then 
the master is not liable. But if the servant is acting as 
such, the master is liable, even though he never con- 
templated the servant’s conduct, and would have for- 
bidden it if he had an opportunity. In one case, indeed, 
the master was held liable, though it was proved that he 
had expressly prohibited the conduct which caused the 
injury. But perhaps that was rather on the analogy of : 

Don’t nail his ears to the pump.” 

The test which distinguishes the servant from the other 
classes of agents, for whom the employer takes much 
less vicarious responsibility, is, that the former is supposed 
to be much more under the control of the employer than 
the latter. In the case of the ‘ independent contractor,’ 
the employer stipulates mainly for a result, and leaves 
the employee (within limits) to produce it as to him (the 
employee) seems best. In the case of the servant, the 
master retains the right to choose the means and methods, 
as well as the result. 

As a last general matter applicable to the Law of Torts, 
we may instance the distinction between those torts 
which are actionable jper se^ and those which are only 
actionable when pecuniary loss is proved. Among the 
former may be mentioned trespass, whether to person, 
land, or chattels, libel, violation of public rights (e.g. 
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right to use a highway), disturbance of certain ‘ incor- 
poreal hereditaments,* and certain special cases of slander 
Most of the other torts recognized by English Law are 
actionable only on proof of actual loss by the plaintiff. 
The distinction appears to be almost accidental, or to be, 
at most, a matter of procedure. Trespass was, originally, 
quasi-criminal, and, therefore, required no proof of 
pecimiary loss. Libel originated in the Star Chamber, 
which was a criminal rather than a civil tribunal. The 
importance of preserving public rights is so great that, 
where a private individual is allowed to enforce them 
at all, he ought not to be compelled to show private loss. 
On the other hand, most of the other torts developed out 
of the ‘ action on the case ’ authorized by the statute 
of 1285, which regarded actual loss as ‘ the gist of the 
action.’ A hypercritical pei'son might say that the whole 
thing was a question of proper definition. A trespass 
is an invasion of possession ; an ordinary slander is a 
causing of loss by the speaking of defamatory words. But 
the distinction should be borne in mind. 

We now come to the final stage of our consideration of 
the Law of Torts, viz. the definition and brief considera- 
tion of specific torts. Fortimately, as has been said, it 
will be found that, as many acts and some omissions are 
both crimes and torts, -we have already covered a good 
deal of the ground in dealing with the Criminal Law, 
and need not repeat the process. For this reason, it will 
be well to follow, so far as possible, the grouping adopted 
in dealing with crimes. 


Torts against the Person 

1. Trespass. — ^As has been before said, any act which 
infringes the possession which a man has of his body 
is a trespass, and gives rise to an action, without proof of 
actual loss or damage. The three varieties of it — ^assault, 
battery, and false imprisonment, are precisely the same 
as those dealt with by the Criminal Law ; though the Law 
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of Torts does not distinguish between the various degrees 
of assault, leaving that to the flexible measurement of 
pecuniary damages, assessable by the jury. 

But there is one defence open to a person sued in civil 
trespass which is certainly not open to any one prosecuted 
for one of the more serious forms of assault known to the 
Criminal Law. This is the defence of ‘ consent.’ Tres- 
pass being defined as an interference with the possession 
,of the plaintiff against his will, or, at least, without his 
consent, the consent of the plaintiff is a complete answer 
in civil cases — volenti non fit injuria. Thus, though both 
parties can be prosecuted for an attempted ‘ suicide pact ’ 
or a prize-fight, neither can sue the other for assault in 
respect of either. But it should be observed, that the 
mere fact that the plaintiff knew of the existence of a 
danger does not prove that he consented to it ; as, for 
instance, if a workman knows that a dangerous process 
is being carried on near the spot at which he works, but, 
not wishing to lose his job, says nothing about it. More- 
over, the maxim does not apply if the defendant was 
under a statutory or other duty to protect the plaintiff ; 
and, in any case, the alleged consent must be genuine, 
based on a real apprehension of the nature of the alleged 
trespass, and not merely colourable. 

2. Deliberate injury other than trespass . — It is only of 
recent years that the Courts have taken notice of physical 
injuries inflicted without trespass or negligence. The 
Common Law knew little of nervous shock, which it treated 
lightly as ‘ the vapours.’ But the physical effects of 
purely mental shock were strikingly seen in a case decided 
just at the end of the nineteenth century, when the 
defendant, with that peculiar idea of humour which is 
associated with so-called ‘practical jokes,* deliberately 
informed the plaintiff that her husband had met with a 
serious accident, and was lying in a hospital. There was 
not a word of truth in the statement, as the defendant 
well knew ; and the result was, that the plaintiff became 
seriously ill. Though admitting that there was no precise 
authority in point, the learned judge held, and his view 
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of the law has since generally been regarded as sound, 
that the plaintiff might recover damages for the physical 
suffering she had incurred. The essential thing is, as 
it was put by the presiding judge of the Court of Appeal 
in a very recent case, that the defendant has “ wilfully 
done an act calculated to cause physical harm to the 
plaintiff . . . and has in fact thereby caused physical harm 
to her.’’ Apparently, so far, in this class of case, the 
act must be done directly to the plaintiff. 

Most of the few cases on this point appear to have 
been cases in which the act was the act of speaking. It 
cannot, however, be doubted that still less equivocal 
acts, such as the sending to the plaintiff of food calculated 
to make him ill, or withdrawing the bolt of a trap-door 
over which he was about to walk, would, if physical damage 
resulted to the plaintiff, be actionable, though they did 
not amount to trespass. Nor need the last human agency 
be that of the defendant. In a historic case, the defendant 
threw a lighted squib into a market-place. Naturally, 
the person on whose stall it landed picked it up and threw 
it as far away as he could, regardless of consequences. 
In this way, the squib finally reached the plaintiff, whose 
eye it damaged. The defendant was held liable to the 
plaintiff, whom he had never seen, and never intended to 
injure. This case clearly proves that there need be no 
malicious intent (in the ordinary sense of the words) on 
the part of the defendant towards the plaintiff, to make 
him liable in trespass. 

3. Negligence, — We now come to one of the least settled 
and most perplexing branches of the Law of Torts, covering 
both person and property. 

In theory, the legal definition of negligence is clear. 
It is the omission to perform a positive duty enjoined by 
law on the defendant towards the plaintiff, with the result 
of causing loss to the plaintiff. It is distinguished from 
the omission to perform positive duties imposed by con- 
tract, or by a trust relationship, which stand on a different 
footing. As we have seen, it is sometimes, but rarely, 
a crime as well as a tort. 
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One great difficulty is to remember always that the 
essence of Negligence is omission, not action. The phrase 
“ doing a thing negligently ” may, perhaps, be permitted ; 
but the expression ‘ negligent act ’ is a contradiction in 
terms. To describe the defendant’s act in the squib case 
as ‘ negligence,’ is absurd ; and it was, probably, the 
realization of that fact which caused the majority of a 
divided Court to class the case as Trespass. And, now 
that a place has, as we have seen, been found in the Law 
of Torts for mischievous acts which are certainly not Tres- 
pass, but which cause bodily harm, it may be hoped that 
the nature of Negligence will be more clearly understood. 

But the greatest difficulty is to know’ when the law, apart 
from contract and trust, casts a positive duty on the 
defendant towards the plaintiff, the omission to perform 
which is negligence. And, in a strongly individualistic 
system like the Common Law, there was surprisingly little 
of this kind of liability. That is why, until the beginning 
of the nineteenth century, there are scarcely any reported 
cases of pure negligence in the common-law courts. Then, 
with a change of ideas and surroundings, the law also 
changed ; and the judges, slowly reflecting public opinion, 
began to build up a doctrine of Negligence. Nevertheless, 
it may be doubted whether the public generally realizes 
the narrowness of its scope. 

‘ Negligence,’ then, for legal purposes, means the absence 
of such care or skill as it was the duty of the defendant to 
render towards the plaintiff. And the cases in which this 
duty is imposed (independently of contract and trust) under 
pain of legal consequences may be grouped under four heads. 

(i) Where there is a special relationship between the 
parties. 

Familiar examples of duties under this head are 
those of a railw’ay company to carry passengers safely 
or to deliver a passenger’s luggage, or a doctor or mu’se 
to use reasonable care and skill towards their patient. 
Substantially, these are cases of contract, and are gener- 
ally so treated. As we have seen, they played a consider- 
able part in the evolution of the simple contract ; and 
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they are by far the oldest group of Negligence cases. It 
was, in fact, their absorption into the Law of Contract 
which made the Law of Negligence for so long a mere 
fragment. They are useful at the present day to cover 
cases in which the defendant sets up the objection that 
in fact he entered into no contractual relations with the 
plaintiff, e.g. when the patient is a child and the doctor 
was engaged by his parent, or the passenger’s ticket was 
taken for him by his master. 

(ii) Occupiers of land and machinery are, as such, 
under certain positive duties to different classes of persons 
with whom they come into contact. With regard to 
persons coming on the land, or using the machinery, by 
right or on the invitation of the occupier, the latter is 
bound to exercise reasonable care to prevent them suffer- 
ing injury from dangers or defects in the land or machinery. 
With regard to mere licensees, i.e. persons allowed, with- 
out invitation or legal right, to enter upon or make use 
of the land or machinery, the occupier is only boimd to 
warn them of any latent danger known to him. He is 
not bound to repair for their sake. With regard to actual 
trespassers, he is only bound not to set traps for them ; 
but, of course, setting a trap would involve, not negligence, 
but intention. 

The liability for the safety of machinery, though it is 
now interpreted in a very stringent way by the provisions 
of the Factory Acts, was, until recently, greatly mitigated, 
so far as employers of labour were concerned, by the 
doctrine of ‘ common employment.’ By this curious 
doctrine, an employer was not liable for injuries caused 
to his workman by a fellow-employee of the same class ; 
unless personal negligence was proved against the employer. 
This doctrine was an anomalous exception from the rule 
which, as we have seen, makes a master responsible for 
the torts of his servant done in the course of his employ- 
ment, It is still part of the law ; but its effect has been 
greatly restricted by the various Employers’ Liability Acts, 
and, where these do not apply, by the Workmen’s Com- 
pensation Acts ; proceedings under the latter not requir- 
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ing proof of negligence or tort at all. Still, one does 
occasionally hear of the defence of ‘ common employment.’ 

(hi) Sellers and bailors of articles which they know are 
intended to be used for particular purposes, or treated in 
a particular way, must use reasonable care to warn in- 
tending handlers of them of dangers w'hich may lurk in 
such handling. Thus, a consignor who sends by carrier 
articles which, in the ordinary conditions of carriage, are 
likely to leak or explode, and do damage, must make good 
any loss thereby occasioned to the carrier, if he does not 
clearly warn him of the danger. Needless to say, he will 
not be able to hold the carrier responsible in such cases. 

(iv) A person who uses, by himself or his servants, a 
thing which, unless handled with care, is liable to injure 
persons coming into contact with it, is bound to take 
such care as is necessary to prevent such injury. Thus, 
where a gas-fitter, employed to repair a gas-meter on 
the premises of the plaintiffs employer, did it so care- 
lessly, that the plaintiff, going in the ordinary course 
of his duties into the cellar in w’hich the meter stood, 
with a light, was knocked down and injured by the explo- 
sion, it was held that the gas-Btter was liable to him ; 
though there was no contract or engagement between them. 

In all actions founded on negligence, there arises the 
possibility of the interesting defence known as ‘ con- 
tributory negligence ’ (i.e. of the plaintiff). The argument 
is that, admitting that the defendant was negligent, yet 
the plaintiff would not have suffered harn\ unless he too 
had been negligent. For example, A is driving on the 
wrong side of the road. B, a foot-passenger, not expecting 
traffic to be moving in that direction, steps off into the 
roadway without looking towards his left hand, and is 
injured by A’s car. If the jury thinks that the accident 
would not have happened had B taken ordinary care, 
B will not be able to recover damages from A ; though 
the latter is, primd facie, to blame. The question is, in 
practice, very difficult ; and, as usual, motorists have 
been given, far too much, the benefit of the doubt. 

The doctrine of contributory negligence is, however, 
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not very popular with the Courts ; and one or two severe 
rules restricting its operation have been laid down. For 
instance, if the defendant’s prior negligence had forced 
the plaintiff to a hast}"" choice of action at a critical 
moment, he (the plaintiff) is not deemed guilty of contri- 
butory negligence just because he failed to make the 
ideally best choice. Again, where the plaintiff is a child, 
he will not be expected to show the same standard of 
skill in avoiding danger, as an adult ; and any conduct on 
the part of the defendant which amounts to an invitation 
to a child to take the course which resulted in injury to 
him, will prevent him relying upon the child’s contribu- 
tory negligence, or even wrong-doing. Thus it has been 
held by the House of Lords that a railway company 
which leaves a turn-table unlocked in its yard, which is 
in fact capable of being entered by children, is liable if 
such children, though obviously trespassers, are injured 
by the turn-table. This is probably the high-water mark 
of the doctrine. 

Until quite recently, contributory negligence on the part 
of an adult in charge of a child might deprive the latter of 
his action for negligence. This rule, for long severely 
criticized by the Courts, may now be said to be abandoned, 
as part of the exploded doctrine of ‘ identification.’ 

On the whole, the subject of contributory negligence, 
as handled by the Common Law, cannot be said to be in 
a very satisfactory state ; and it would, probably, be 
better to adopt the maritime rule applicable to injuries 
to ship and cargo by collisions at sea, to the effect that the 
loss to both parties arising from collisions in which both 
vessels are to blame should be apportioned according to 
the degree in which each vessel was at fault, or, if it is 
not possible to establish degrees of fault, then equally. 

Finally, on the subject of negligence, may be mentioned 
the question which has lately arisen in the Courts, as to 
how far negligence which, primd facie, is confined in its 
operation to one person, may give rise to an action by 
another who has, in fact, suffered by it. 

It was held, in a recent case, that negligence of the 
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defendant’s servants in allowing a motor-lorry to run 
over and injure a child in its mother’s presence, where 
the mother died of the shock, gave rise to an action by 
the deceased woman’s husband for loss of the services 
which she rendered him in his business. It will be noticed 
that this was not a question of ‘ remoteness of damage,’ 
but of ‘ remoteness of cause.’ Further, the question can 
only arise in cases of negligence, as distinct from inten- 
tion ; for there can be no doubt that if the defendants 
had run down, or even only scared the little girl, with the 
deliberate intention of shocking its mother, they would 
have been liable under the rule established a quarter of 
a century ago, for loss following nervous shock inten- 
tionally administered. 

The case above referred to does not appear in the 
Reports in its final stages. But the real weakness in the 
arguments which swayed the majority of the Court is 
obvious. If their reasoning is correct, the fact that the 
child in question was actually injured, would be immaterial. 
It would be sufficient if an excited neighbour told the 
mother (untruly but with complete belief) that the child 
had been injured ; though in fact the child had not been 
touched. Moreover, any person in a huge crowd who 
happened to witness a distressing accident caused by the 
defendant’s negligence, would be able to sue for damages. 
Such a prospect might, no doubt, be pleasing to the legal 
profession. But would it really add to the dignity either 
of English Law or the English character ? 


Torts in Respect of Property 

1. Trespass and 2. Negligence in respect of land and 
chattels differ little in their nature from similar torts to 
the person ; but their application is, naturally, different. 
We speak of interference with the possession of land or 
goods ; but what we really mean is the interference with 
the possession of the occupier or possessor. Consequently, 
it is the attitude of the latter, not the effect on the land 
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or goods, which has to be considered ; and an act which 
may be a trespass to A, the occupier of the land, may be 
only waste (an action of a different kind) to B the landlord. 

The slightest interference with the possession of land 
or goods gives rise to an action of trespass, whether actual 
loss is incurred by the possessor thereof, or not. And, 
in the case of land, trespass may take the form of inter- 
ference either with the surface, or the sub-soil, or (subject 
to the provision of the Air Navigation Act, previously 
mentioned) the air-column above it. The trespasser 
cannot plead any want of title in the plaintiff, the actual 
possessor. If he wishes to assert that the possessor’s 
title is bad, he must bring an independent action of 
Ejectment, if the subject-matter is land, of Detinue or 
Trover if it is goods. 

No proof of actual loss having been suffered need, as 
has been stated, be proved by the plaintiff in an action 
of Trespass ; but if no actual damage is done, the damages 
awarded will be only sufficient to vindicate the plaintiff’s 
rights. If, however, the loss inflicted is serious, the 
damages awarded will be proportionately heavy. In the 
case of goods, if the trespass results in depriving the 
plaintiff entirely of the possession of them, the full value 
of the goods will, as has been pointed out, be awarded. 

There can, of course, be no trespass, either to the person 
or the property, without intention on the part of the 
defendant. If, for example, the defendant is pushed 
against the plaintiff by the surging of a crowd, or thrown 
on to the plaintiff’s lawn by the rearing of a horse, there 
is no trespass. But it is not necessary that the defendant 
should have intended to injure the plaintiff. He may, 
for example, have struck the plaintiff believing him to 
be some other person, or have ridden over his land believ- 
ing it to be that of a friend with whom he (the defendant) 
is staying. Both these acts will be trespasses. 

It is, probably, for reasons of this kind that the well- 
known type of action called the ‘running-down case’ 
is treated indifferently in the books as Trespass or 
Negligence. Primd facie, physical contact between the 



4.26 


THE CIVIL LAW 


delendant and the plaintiff, or anything in the latter’s 
possession, amounts to Trespass ; but there is always 
the possibility that the defendant may plead that his 
horse bolted with him or his brakes gave way, in which 
case the Trespass would be disproved, and the case 
would resolve itself into a question w^hether the defendant 
or the plaintiff was to blame for want of care. 

Of course, trespass to land or goods may be justified 
on various grounds, as, for instance, by the authority of the 
law, or under a license from the plaintiff. In the latter 
case, there can hardly be said to be trespass at all ; for 
trespass implies opposition to the will of the plaintiff. 
But the former is certainly trespass, though justifiable 
trespass ; and it is safeguarded by the very strict rule 
(now slightly relaxed) that any misconduct on the part 
of the person authorized by law to enter land or take 
possession of goods (e.g. a sheriff levying execution or a 
neighbour ‘ abating ’ a private nuisance) will make him 
a trespasser ‘ ab initio^ i.e. liable as a trespasser from the 
first. Another of the justifications for trespass to land 
is to prevent the spread of fire — a rule which, again, seems 
somewhat inconsistent with the alleged severity of the 
Common Law with regard to the liability for fire of an 
occupier of land. For if such occupier were ‘ absolutely ’ 
liable, why should his neighbours take the law into their 
own hands ? 

3, Nuisance . — This is a particular kind of tort applicable 
only to land. It has the widest possible scope, and may 
be defined as any act or omission which interferes with the 
enjoyment by another of his health, comfort, or convenience 
in the occupation of his land. A nuisance may amount 
to a trespass ; but in many cases it does not, e.g. in the 
case of foul smells, strident noises, obstruction of the 
access of light to buildings, and so on. It will be observed, 
that the mere fact that an act depreciates the value of 
land is not enough to make it, legally, a nuisance. Thus, 
an owner who pulls down a large house and covers the site 
with small cottages may grievously depreciate the value 
of his neighbours* mansions ; but he is certainly not 
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liable for nuisance. And, even where the act complained 
of does interfere with the enjoyment by the plaintiff of his 
land, the Court must take into account the general 
character of the neighbourhood and the ordinary neces- 
sities or practices of business and domestic life. In other 
words, a nuisance is what an average man, not what an 
exceptional person, would consider as such. Consequently, 
there are always cases on the border-line, e.g. at present the 
use of the gramophone with open windows or in the garden. 

One of the special peculiarities of the Law of Nuisance 
is, as has been mentioned, that a person suffering from it 
may, to a certain extent, take the law into his own hands, 
and forcibly ‘ abate ’ it, i.e. may physically remove the 
cause if it is removable. But, before doing so, he must, 
usually, give notice to the person guilty of the nuisance, 
at any rate if the nuisance be caused by an omission, not 
an act ; he must not enter on the land of an innocent 
person in order to abate the nuisance ; and he must not 
use unnecessary violence or do unnecessary damage. 
In fact, the abatement of a nuisance which involves a 
trespass is a very hazardous enterprise ; and a com- 
plainant would be well-advised, in most cases, to apply 
to the Court for the alternative remedy of an injunction, 

4. Dispossession and Detainer, — These are torts applic- 
able to land and goods respectively, which consist merely 
in being in possession of land or goods to the possession of 
which another person is entitled. They give rise to the 
actions of Ejectment (in the case of land) and Detinue (in 
the case of goods), which are simply actions to try the 
title to the land or goods, without assertions of trespass or 
the like. They are, in fact, the nearest modern resem- 
blances to the old ' real actions,’ for which they were, 
in fact, substituted ; for, if successful, they are (or may be) 
followed by a judicial writ, whereby the plaintiff is put into 
possession of the land or goods. It is a rule of the action 
of Ejectment that the plaintiff must succeed, if at all, 
through the goodness of his own title, and not through 
the defects of the defendant’s ; and, probably, the rule is 
the srame in Detinue, except that there, the defendant is 
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not allowed, if he in fact received the chattel which is the 
subject of the action from the plaintiff, to set up the rights 
of a third party as a defence. 

6. Conversion . — ^This is a tort applicable to chattels only, 
not to land, but to things in action as well as to chattels cor- 
poreal. It consists in converting to one’s own use chattels 
to the possession or enjoyment of which another person 
is immediately entitled. It was introduced in the fifteenth 
century, to avoid the allegation of force which was neces- 
sary to found an action of Trespass, and which might 
involve a challenge to battle, by ‘ appeal of larceny.’ 
The plaintiff, to avoid a risk of that kind, alleged that he 
‘ casually lost ’ the subject-matter, which the defendant 
‘ found and converted to his own use.’ Hence the name 
of Trover long attached to the action in question. The 
difference between it and Detinue is, that mere refusal to 
give up the chattel is enough to found the latter action, 
while Trover cannot be brought unless there is some evi- 
dence that the defendant has acted as owner of the chattel, 
e.g. by selling it, consuming it, pledging it for debt, or 
endeavouring to realize it. The usual remedy is damages ; 
but, as in Detinue, the Court may order the chattel itself 
to be delivered up. 

It should be particularly noticed, that innocence (i.e. good 
faith) is no defence to an action of Conversion, except in 
cases expressly provided for by statute. An auctioneer who 
sells goods which he has been entrusted by A to sell may 
be guilty of Conversion if, in fact, the goods belong to B. 

6. Disturbance . — ^This is the name given to the tort of 
interfering with certain classes of ‘ incorporeal heredita- 
ments,’ e.g. commons, ways, fishing rights, and the like. 
No loss in fact need be proved by the plaintiff ; and herein 
the action of Disturbance differs from that of Nuisance. A 
special variety of this action, known as a Quare Impedit, 
was at one time in frequent use to try the title to present 
to an ecclesiastical living. But, owing to changes in the 
law, it has now become almost obsolete. 

7. Waste . — ^This is another very ancient tort, the posi- 
tion of which, owing to recent legislation, is now extremely 
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doubtful. Waste was the improper dealing with land by 
a life tenant or other limited owner ; and the action (at 
one time highly penal) could only be brought by the next 
remainder-owner with an inheritable estate. So far as 
tenants for years are concerned, apparently the action 
is unaffected by the new legislation ; but, inasmuch as 
all future interests in land are now equitable only, it is 
doubtful whether their owners will be able to bring actions 
of Waste. Probably the trustees of the settlement will 
have to aet ; but, as the inheritance will often be vested 
in the so-called tenant for life (the guilty party), there 
may be difficulties. 

8. Infringement of monopoly rights . — These are unlawful 
interferences with the monopolies of patentees, and owners 
of trade marks and copyright, the nature of which has 
previously been explained. As in the case of Disturbance, 
no loss in fact need be proved ; but it is a peculiarity of 
these actions that damages (the natural remedy) cannot 
be awarded if the defendant can convince the Court that 
he acted innocently, not knowing of the rights which he 
infringed. The plaintiff must be content with an injunc- 
tion, and, possibly, an account of profits. In the case of 
patents and copyright, this provision is statutory ; in the 
case of trade marks, it appears to rest on the decisions of 
the Judges. 

9. Slander of title . — A person who ‘ maliciously * (i.e. 
without reasonable justification) publishes false statements, 
oral or written, calculated to throw doubt upon the title 
of another to land or chattels of which that other is the 
owner, or upon the quality of his goods, is guilty of the tort 
known, in the case of land as Slander of Title, and, in the 
case of chattels, as Slander of Goods, and is liable to an 
action for an injunction and damages. It will be observed 
that this action has nothing to do with slander in the sense 
of defamation of personal character, and is governed by 
entirely different rules. Loss in fact consequent on the 
alleged slander must be proved ; and bond fide belief on 
the part of the defendant in the truth of his statement is a 

good defence, except in the case of a patentee who threatens 
13 
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proceedings for an alleged infringement of his patent* 
His only proper course is at once to take proceedings for 
infringement ; and, if he does not do so, he will be liable 
to what is called a ‘ threats action,’ which is a variety of 
the action for slander of goods. 


Touts in Respect of Domestic and Business Relations 

1. Seduction . — This is a singularly clumsy attempt to 
adapt an old action founded on the Statutes of Labourers 
of the fourteenth century, to the offence of debauching 
a woman. The woman herself cannot bring the action, 
being barred by the maxim : volenti non jit injuria. But, 
if the birth of a child or serious illness follows, her parent, 
if she is living at home, or her employer, if she is in service, 
may bring an action for loss of her services. If he succeeds, 
the damages will, in theory, be paid to him ; and he will 
be under no legal obligation to employ them for the benefit 
of the woman. It is unnecessary to dwell upon the many 
anomalies of this action, which is not now very common. 
Perhaps the worst is, that it cannot be brought against a 
genuine employer, who is, too often, the villain of the piece. 
Very like this action is that against the harbourer of a wife, 
or the ‘ enticer * of a husband, for loss of consortium. This 
action, by reason of the recent increase of marital liberty, 
and the changes introduced by the Divorce Laws, had almost 
disappeared ; but there has been recently a revival* of it. 

2. Deprivation of services . — ^This is another tort derived 
historically from the Statutes of Labourers. Stealing a 
serf was a common offence of mediieval times ; but, with 
the enfranchisement of serfs, it became, in the view of 
Parliament and the Courts, necessary to provide against 
the enticing away of servants. Now, however, that the 
relation of master and servant is based on contract, it is 
necessary for the plaintiff to prove in an action for depriva- 
tion of services, that there was actually a binding contract 
of service between the servant and himself, which the 
defendant induced the servant to break, or (possibly) that 
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he (the defendant) knowingly harboured him after he had 
broken it. Thus the action is only an example of the wider 
action for procuring breach of contractual relations, which 
will be mentioned below. Moreover, it cannot now be 
brought in connection with a trade dispute. 

3. Procuring breach of contract . — This offence is the 
creation of the last century. It dates from a decision of 
the majority of the Court of Queen’s Bench, which applied 
the principle of the Statutes of Labourers to the enticing 
away of a person who certainly could not be described as 
a ‘ servant,’ from the employment of the plaintiff. The 
decision, which excited much controversy in the legal 
profession, was gradually extended in scope, till now it 
seems to be agreed that it is a tort, knowingly and without 
lawful excuse, to induce one of the parties to a legally 
binding contract to break it off, to the loss of the other. 
It may still be doubted whether the doctrine covers purely 
isolated contracts, e.g. to build a house. But it certainly 
has been applied to almost every kind of contract setting 
up a permanent relationship between the parties to it, 
e.g. tradesman and customer, principal and agent, employer 
and employed. Further, it has even been suggested, that, 
without good cause, to persuade a person not to enter into 
a contract with another, which that other had a substantial 
right to expect would be made, is also an actionable tort. 
But the better opinion appears to be that such an act by 
a single individual is not actionable. 

The action for procuring breach of contract cannot be 
brought in connection with a trade dispute. 

4. Conspiracy and interference with business . — These 
are vague and ill-defined torts, about the nature of which 
there is much doubt. We have discussed the nature of 
criminal conspiracy, and need here only add that, his- 
torically, the doctrine of civil conspiracy grew out of the 
attempt to restrain the activities of Trade Unions after 
the Act of 1871 had laid it down, that such activities 
no longer made the members of Trade Unions guilty of 
criminal conspiracy. It was qualified by the important 
reservation, pronounced in a famous decision by the 
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House of Lords, that it could not be used to prohibit 
legitimate trade competition ; though that reservation 
left the important word ‘ legitimate ’ undefined. It was, 
however, used with decisive effect to stop the ‘ boy- 
cotting ’ of unpopular employers by Trade Unions ; 
and, when this application of the doctrine was abolished 
by the Trade Disputes Act of 1906, the action for Civil 
Conspiracy almost disappeared from the Courts. There 
remains, however, in view of the restricted operation of 
the Trade Disputes Act, the general doctrine that, if a 
conspiracy is entered into by two or more persons to 
cause harm to another, especially in his trade or business, 
and such harm follows, the victim will have an action for 
Civil Conspiracy against the conspirators — always supposing 
them not to be protected by the Trade Disputes Act. 
And an interesting attempt to apply this somewhat vague 
doctrine may be seen in the Auctions Act of 1927, which 
aims at preventing ‘ knock-outs,^ i.e. secret agreements 
among attendants at auctions not to compete, in order 
that an object may be secured at a less price than com- 
petition would produce. It is true that any one attempt- 
ing to violate the provisions of the Act may be prosecuted 
criminally, and that the civil offence created by the Act is 
termed ‘ fraud,’ not conspiracy. But the essence of the evil 
at which the Act aims is certainly conspiracy. Apparently, 
the Act only applies to auctions of goods, not of land. 

A still vaguer doctrine of a tort of * interference with 
business ’ by violent acts, e.g. threats, noises, perhaps 
even false statements, is occasionally prayed in aid ; but 
it is of doubtful practical value. It is just possible that, 
though the doctrine is expressly banished from trade 
disputes by the Act of 1906, it may have been revived 
for certain cases by section 3 of the Trade Disputes and 
Trade Unions Act of 1927, which deals with threats and 
intimidation. 

5. Fraud . — We have already seen, that fraud, i.e. de- 
liberate deceit, may, in certain circumstances, invalidate 
an apparently valid contract. But it was also decided, 
rather to the surprise of the legal profession, in 1789, 
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that fraud, whether inducing a contract or not, may give 
rise to an independent action of Tort, herein differing from 
an innocent misrepresentation, which, though it may avoid 
a contract, does not (save in one exceptional class of cases) 
give rise to an independent action for damages. 

One special importance of this decision is, that, even if 
a contract is involved, the action for fraud may be 
brought by a person who is not a party to the contract, 
if it was intended by the defendant that he (the plaintiff) 
should act upon the fraudulent statement, and he does so 
to his own hurt. Thus, in a well-known case, the plaintiff’s 
father bought a gun, stating that it was for the use of 
himself and his son, from the defendant, who knowingly 
made untrue statements as to the maker and condition 
of the gun. The gun burst in the plaintiff’s hands ; and 
he was severely injured. He was allowed to recover 
damages. Though that case was avowedly decided on 
the ground of fraud, it is probable that a similar case 
nowadays would be treated as a case of negligence in 
supplying dangerous goods. But there is no doubt that 
fraud, as an independent tort, is fully recognized ; the 
only difficulty being to know exactly what kinds of loss 
— personal, proprietary, or commercial — it covers. 

It is, however, important to realize the precise conditions 
of a successful action of Fraud or Deceit. In such an 
action, the plaintiff must show : (i) that the defendant 
intentionally made a false statement of fact, (ii) not known 
to the plaintiff to be false, (iii) with the intention that the 
plaintiff should act on the faith of it, (iv) that the plaintiff 
did so act, (v) with the result that he (the plaintiff) suffered 
pecuniary loss. It is the absence of conditions (iii) and (iv) 
which, for example, prevent a man whose name has been 
forged on a cheque, bringing an action for damages against 
the forger. 


Torts in Respect of the Reputation 

We come, finally, to a small but important group of 
torts, the object, or, at least, the effect, of which is unjustly 
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to lower the reputation of a person in the m^'nds of his fellow* 
men* The seriousness of such offences in a highly organized 
and closely related community needs no pointing out. 

1. Libel. — This, as we have seen in dealing with Criminal 
Law, is the publication, without justification, in written, 
printed, or other permanent form, of a defamatory state- 
ment concerning a person other than the person publishing 
the statement. No actual loss need be proved in a libel 
action ; though, of course, the plaintiff will, naturally, 
seek to prove special injury, in order to increase the 
damages. The tort of libel, however, differs from the 
crime of libel, in that it is necessary for the plaintiff to 
prove communication of the defamatory statement to 
a third person ; but this third person may be the plaintiff’s 
wife, though, oddly enough, communication by the defam- 
ing person to his own wife, is not such publication as 
will make him liable to an action for damages. Every 
one, except a purely mechanical and unwitting distributor, 
who takes part in the publication bf a libel, may be sued ; 
and the provision which, as we have seen, makes a judge’s 
order necessary for the prosecution of a newspaper for 
criminal libel, has no application to an action for damages. 
A newspaper proprietor may, however, plead absence of 
malice in fact or gross negligence, accompanied by a 
published apology and a payment into court by way of 
amends. 

In another respect civil libel differs materially from 
criminal, viz. that truth is a complete defence to an action 
for the former, whereas it is not in all cases to a prosecution 
for the latter. But, of course, the truth must be the 
essential truth of the innuendo, not the mere formal 
innocence of the 'words. An admirable illustration of 
the difference is to be found in a case decided by the House 
of Lords nearly fifty years ago, in which a wealthy firm 
of brewers, having (rightly or 'wrongly) been annoyed 
by an official of a well-known bank, issued a circular to 
the effect that, contrary to their previous practice, they 
would no longer “ receive in payment cheques drawn on 
the Bank.” The words were, in their literal mean- 
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ing, harmless ; but, in fact, large numbers of persons 
took them to mean that the defendants were not satisfied 
of the bank’s solvency, and a ‘ run,’ with damaging con- 
sequences to the bank, followed. The bank brought an 
action for libel ; and the question of whether the circular 
was defamatory was left to the jury, who failed to agree. 
The Court directed a new trial ; but the Court of Appeal, 
though not unanimously, held that the circular was not 
capable of a defamatory construction, and in this view 
they were upheld by the House of Lords, though again 
with a difference of opinion amongst the learned Lords 
who took part in the judgment. 

The important rules of ‘ privilege ’ are substantially 
the same for civil as for criminal libel ; and there is no 
need to repeat them. 

2. Slander . — ^This tort differs from libel mainly in the 
fact that it is committed by the utterance of words only, 
and that it cannot be made the subject of criminal prose- 
cution. But there is another important difference. As 
a general rule, actual loss consequent on the spoken words 
(often called ‘ special damage *) is an essential of a suc- 
cessful action for slander. The only exceptions recognized 
by the Common Law are slanders imputing the com- 
mission by the plaintiff of a criminal offence punishable 
with corporal punishment, or misconduct or incapacity 
in his office, trade, or calling, or (where the plaintiff is a 
trader) insolvency, or, fin'ally, that the plaintiff was, at 
the time when the slander was published, suffering from 
a contagious disease. But, also, by a recent statute, 
a woman bringing an action of slander founded on an 
allegation of unchastity, need not prove ‘ special damage.’ 

It has previously been pointed out, that no ‘ malice,’ 
in the ordinary sense of the word, is necessary to con- 
stitute either libel or slander ; though such malice may be 
a most important question in discussing a question of 
‘ privilege.’ A person who publishes a libel or utters 
a slander does so at his own risk ; and he cannot justify 
himself by a plea that the statement was ‘ common 
rumour,’ or even that he learnt it from an apparently 
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well-informed person. On the other hand, the original 
utterer of a libel or slander is not liable for the gossip of 
persons who repeat it ; unless they were autliorised or 
instructed by him to do so, or w^ere under a moral duty 
to repeat his words. 

3. Malicious prosecution . — ^As we have seen in dealing 
with the Criminal Law, false indictments were at one 
time the subject of prosecution for Conspiracy, For 
centuries, however, the criminal remedy has been super- 
seded by an action for damages, which can be brought 
against a single person, and which covers, not merely 
false indictments, but all forms of criminal prosecution, 
and even abuse of civil process, such as bankruptcy, arrest, 
or execution. Inasmuch, however, as it is the duty of 
the good citizen to prosecute for crimes, the plaintiff in 
such an action, in order to succeed, must prove (i) that the 
proceedings in question ended in his favour, (ii) that they 
were carried on without ‘ reasonable and probable cause,’ 
and (iii) that the defendant, in conducting those proceed- 
ings, was influenced by some motive other than the desire 
to bring a criminal to justice. Technically, the plaintiff 
ought to prove that he has suffered actual loss by the un- 
successful proceedings. In fact, the scandal arising from 
such proceedings is usually so great, that loss to the 
plaintiff is assumed. Malicious Prosecution is emphatically 
a case in which ‘ vindictive ’ damages are allowable. 

In conclusion, it is necessary to \varn the lay reader 
that, ‘ forms of action ’ having been abolished, proceedings 
are no longer officially named after the various offences 
which they are used to vindicate. But it would be a vast 
mistake to suppose that a knowledge of the nature of 
these various offences is superfluous, and that a suffering 
plaintiff can bring an action of Tort, so to speak, ‘ at 
large.’ He must still convince the Court that his grievance 
comes within one or more of the established list of civil 
offences recognized by the law. For, as an eminent jurist 
has remarked : ‘‘ The forms of action we have buried ; but 
they rule us from their graves.” 
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preliminary enquiry in, 104 
oxammation, 104 


rukvi in trial of, 103-13 
withdrawal of, 108 
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164 

picfiorvation of order by, 178, 179 
prosecutor in all criminal cases, 
108 

protection of private rights by, 
178-9 

subject of, natural bom, 154 
naturalized, 154, 155 
protected by, 178, 179 
rights of against, 170-4 
succession of, on intestacy, 307 
time running agamst, 108-10, 117 
Curtesy, 304 



446 


INDEX 


Custom : 

laws derived from, 15-17 
manor of ; see * Manor * 

Damages, 253-7 

breach of contract, for, 254, 255 
contemptuous, 256, 257 
divorce proceedings, in, 292 
false imprisonment, for, 254 
measure of, 254, 255 
limit, 254, 255 
nominal, 255, 25$ 
torts, for, 255, 418 
imdortakmg for on grant of 
interlocutory injunction, 265 
vindictive, 256 
Danby, Earl of, 172 
Dangerous animals, 413 
articles, sale of, 422 
use of, 422 

Death, injury causing, action for, 
412 

sentence of, 207 238 
Debenture, 343, 344 
charge, fixed, 343 
fi.oatmg, 343, 344 
Debts, 342 

another of, promise to pay, 
writing, 405 
deceased person, of, 301 
imprisonment for, 254 
proved in bankruptcy, 269 
Decapitation, 238 
Deceit, see ‘ Fraud.’ 

Declaratory Order, 267, 268 
Decree, equitable, 260, 261 
nm, 287 
Deed, 363-6 
delivery, 364 

necessary, when, 364, 365 
poll, 364 

sealing, 363, 364 ; signing, 363 
witnesses to, 364 
Defacing public works, 222 
Defamation, see * Libel ’ and 
‘ Slander.’ 

Delivery, 368-71 

act of two persons as, 368, 369 

bill of lading, by, 370 

chattels, of, 371 

deed, of, 368 

dock warrant by, 370 

interval, 369 • 

key by, 370 

ownership passed by, 370 
passes possession, 369 
with long hand, 369, 370 
Depositions, 104 
Detainer, 427, 428 
Detinue, 252, 338, 339, 425, 427, 428 


Dickens, Charles, 263 
‘Disabilities,’ 117 
Disaffection, 169 
Disorderly house, 228, 229 
Dispossession, 427, 428 
Distress, 165, 355 
i Distribution, rules of, 303 
District Registries, 72 
Divorce, 286, 287, 289-92 
bars to, 289-92 

adultery, petitioner, of, 290 
respondent of, conduct con- 
ducing, 290, 291 
collusion, 289 

evidence of, 289, 290 
condonation, 289 
conditional, 289 
connivance, 289 
cruelty, petitioner, of, 291 
delay, 291, 292 
desertion, petitioner, of, 291 
proceedmgs, compromise of, 114 
custody of children, 299 
damages, 292 

restitution, prelimmai’y to, 279 
stages of, 289 
Dock brief. 111 
warrant, 370 

Dockyard, arson of, 214, 215 
Protection Act. 216 
Documents : 

control of by Chancery, 266, 267 
deposit of, charge in equity, as, 347 
evidence, as, 129, 130 
oral, to vary, 130, 131 
false, meanuig, 224 
forged, common law, refusal to 
enforce, 267 

equity, order to give up, 267 
original, production of, 130 
rectification of, 131, 267 
Dogs, legal position of, 412, 414 
Domain, feudal lord of, 23 
Donatio mortis causd^ 378 
revocation of, 378 
takes effect on death, 378 
Donor, condition imposed by, 351 
‘ Dooms,’ 46 
Dower, 304 

Drugs, noxious, administration of, 
211, 212 
Drunkenness : 
crime aa, 228 
defence as, 196, 107 
Duress : 

contract vitiated by, 399 
defence, as, 197, 198 
mental, 197, 198 
physical, 197 

Durham, Palatine Court of, 73 
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JECasemanta, 327 

Ecclesiastical Courts, see * Church 
Courts * 

Education, 181, 182 
Board of, 182 
cost of, 182 

Ejectment, action of, 253, 425, 427 
plaintiff’s title, depends on, 427 
Embezzlement, 217 
Embracery, 168 
Emergency Powers Act, 177 
Employers Liability Acts, 421 
English, not the earliest settlors, 12 
English Law : 
origins of, 12-28 
preserved by William I, 19 
English Piracy Act, 1837, 212 
Entailed interest, 330, 331 
alienation of, 330, 349 
fictions, 330 
barring of, 331 
creation of, 330 
descent of, 303 
liability for debt, 301 
personality, in, 331 
will, disposal of by, 331 
Equitable : 

interests in land, 325-33 
conflicting, notice of, 331 
order of, 334 
enforcement of, 333, 335 
notice, 367 
registration, 336 
owner : 

conveyance to, 335 
position of, 319, 333, 334 
title deeds, possession of, 335 
Equity, 39-45, 257-68 
acts in personam, 260, 261 
Chancellor, administered by, 41, 
42 

court of conscience, 250, 260 
delivery of moveables, interfer- 
ence to compel, 252 
methods of, 41, 42 
origins of, 40-2 
procedure of, 42, 43 
remedies of, 260-8 
discretionary, 258, 259 
rules of, prevail, 44 
Estate ; 

feudal lord, of, 23 
$?ur auter vie, 330 
Evidence : 

accused person of, 110, 111 
affidavit by, 125, 126 
balance of, 96 
best, 129, 130 
burden of proof, 93, 94 
character of, 124 


oircumstantial, 122, 123 
commission, on, 12(3 
corroboration, 96, 127, 128 
declarations m course of duty as, 
129 

dying, as, 129 
documents as, 120, 130 
facts, as to, 124, 125 
false, 125, 126 
hearsay, 128 
exceptions, 120 
madmissible, 125, 126 
oath on, 126 
opinions, as, 124, 125 
scientific witness, of, 125 
oral, 125 

documents, variation of, by, 
130, 131 
podigrooa, 129 
presumptions of law, 94, 95 
publicity of, 125, 126 
relevant, 123 

conspiracy, in case of, 124 
res ipsa loquitur, rule of, 95 
rules, as to, 120-31 
witness, ‘ Witness ’ 
Exchequer, origin of, 19 
Executor, 301, 302, and^ce ‘Personal 
Kopresontative * 
death of, 302 

debts, promise to pay out of own 
money, 405 
refusal to act, 302 
Executory limitations, 331 
Executions, 238 

Explosive Substances Act, 1883, 215 
Eyios : 
origin of, 19 
system of, 20, 21 

Factor, sale by, title in, 354 
Factory and Workshops Acts, 213 
False imprisonment, 418 
statements, 227 
swearing, 227 
Family, defined, 273 
Fee simple, 323-5 
absolute, 324 

incorporeal hereditaments of, 327 
possession and, 324 
Felony, 202 
arrest for, 202 
bail in, 202 

civil action involving, 114, 116, 
202 

compensation for, 202 
compounding, 1 08 
confiscation, 202 

conviction of, incapacity follow- 
ing, 202 
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lPe\ony-‘---eo^Ufiued 

misdemeanour, distinguished 
from, 202 
peer of, 202 
Feoffment, 371 
Feudal . 

lords, jurisdiction of, broken, 251 
tenure, abolition of, 321 
Feudalism, 22, 23 
Continental, 251 
effect of on common law, 22 
land law, 22, 23 
Fines, 240, 241 

imprisonment for non-payment 
of, 241 

Fire, liability for, 414, 415 
tractor engines, caused by, 415 
trespass to prevent, 426 
Fletcher v. Rylands^ Rule in, 414 
Forcible Entry (on land), Statutes 
of, 165 

Foreclosure, 261 

Foreign Enlistment Act, 1870, 169 
systems, limited effect of, 37, 38 
Forgery, 222-4 
defined, 222 
false documents, 224 
how committed, 223, 224 
signmg another person’s name as, 
223 

uttenng, 223 
Forms of action, 436 
Franchise, 185, 186 
Fraud, 400, 432, 433 
material fact, as to, 400 
public, on, contract for, 406 
Friars, 318 

Gambling, crime as, 228, 229 
debt, 406 
Garrotting, 209 

General Council of the Bar, control 
by, 83 
Gift. 308 

‘ Glanville,’ 39, 252, 393 
Glasbrook Brothers, case oft 178, 179 
Goods : 

in possession of purchaser, title, 
354 

vendor, title, 354 
property m, passes by virtue of 
agreement, 368 
sale of, 367, 368 
value, 368 
writmg, 368 

stolen, right to recover, 353 
warranty of title by seller, 353 
Goodwill, 345, 346 

transfer of, enforcement, 345 
protection of, 345 


Gott, case oft 226 
Grand Jury, 97, 98 
origin of, 61 

unanimity, not required in, 08 
Grandparents, liability of for sup- 
port of children, 290 
succession of, 307 
Guarantee, 406 
Guiirdian : 

child, of, 297-9 
consents by, 299 
duties of, 299 
father as, 298 
mother as, 298 

right to appoint, 298 
Guilt, presumption of, 93 

Habeas Corpus, writ of, 174-6 
aliens, applies to, 137, 138 
felonies, applies to, 202 
issue of, 67, 174 
procedure, 174, 176 
result, 175, 176 
suspension of, 176, 177 
Habeas Corpus Acts, 105, 175 
‘ Habitual criminal,’ 242, 243 
Half-blood, relations of, succession 
of, 307 
Hampden, 171 
Hanging, execution by, 238 
Hardwicke’s (Lord) Act, 274 
Heirs, 303 

Henry II, circuit system set up by, 20 
High Treason, 158, 159 
forms of, 159 
Homicide, 204-8 
accidental, 204 
inquest on, 204, 205 
Justifiable, 204, 205 
sport or game in, 207, 208 
Hotch-potch, 306 
House-breaking, 215 

mere entry distinguished from, 215 
Bowe v. Earl of Dartmouth^ Rule 
in, 386, 386 
Hundred, 178 
Husband : 

competent witness as to bigamy, 
227 

credit of, wife may pledge, 279, 
282, 283 

to support wife’s children, 296 
illegitimate, 296 

liability of, to support wife, 279 
wife’s contracts for, 238, 
239 

debts for, 282, 283 
torts of, 279, 289 
matrimomal home, may deter* 
mine, 280 
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H usband — continued 

scale of living, may dotermino, 280 
wife aa agent of, 282, 283 
Husband and wife, 273-92 

breach of contract, can sue one 
another for, 280 
co-habitation, 279 
proprietary relationship, 278 
alteration, 280, 281 
succession on intestacy, 280, 303, 
304, 307 

torts, cannot sue one another 
for, 280 

Identification, doctrine of, 423 
Immorality, sexual, 228 
Impotence, ground for dissolution 
of marriage, 285 
Imprisonment, 239, 240 
consecutive sentences, 240 
debt for, 254 

hard labour with, 239, 240 
limit of, 240 
Incest : 

defined, 228 

trial of m open court, 92 
Income Tax Act, 1918, 164 
Incorporeal hereditament, 313, 314, 
327 

interests in, 327 
Indecency, crime as, 228 
Indemnity, Act of, 163 
Indenture, 364 
Indictment, 104, 105 
Industrial Law, 213 
Inebriates Act, 1898, 244 
detention of, 244 
Infant, 134, 135 
civil proceedings by, 113, 114 
contracts of, ratification by, 135 
liability of, civil, 134, 135 
criminal, 135 
position of, 134 
who are, 134 
wiU of, 134 
Infanticide, 207 
Infants Ilelief Act, 135 
Injunction, 2G2-5 
action to obtain, abohshotl, 263 
aid to common law, as, 203 
apprehended wrong, to prevent, 
263, 264 
breach of, 168 
contracts, as to, 266 
intorlocutory, 204, 265 
damages, 205 
refusal of, 259 
use of, 165 

Inland Revenue official, position 
of, 164 


Inns of Court : 

disqualification by, 82, 83 
appeal from, 82 
history, 80 

Knights Templar, hostels of 
succeeded to, 80 

Inquest, Coroner’s, 204, 205, 238 
Insurance (National) : 
health. 183, 184 
unemployment, 184, 185 
contributions, 184 
Inter-marriage, prohibition of, 273 
Interpleader, 367 
Intestacy, 300-7 

ability to succeed on, 273 
adopted child, succession by, 295 
aunt, claim of, 207 
brother, claim of, 307 
collaterals, claims of, 307 
grandparent, claim of, 301 
husband and wife as successors 
on, 280, 303, 304, 307 
issue, claims of, 304-6 
parents, claims of, 306, 307 
partial, lapse by, 300 
persons entitled under, meddling, 
301 

sister, claim of, 307 
spouse, claim of, 303, 304, 307 
two lines of, 302, 303 
undo, claim of, 307 
Intestate succession, Law of, 300 
Investiture, 371 
Issue : 

stirpes^ peff take, 305 
vesting of interests of, 305, 306 

James I, quarrel of Chancery and 
Common Law Courts settled 
by, 263 
Judges : 

barristers, recruit ed from, 99 
common law laid down by, 29-31 
discretion of, sentoncos, ns to, 112 
early position of, 59 
High Court, of, 71, 72 
law declared by, 20 
Members of Commons, may not 
be, 99 

position of, 98, 99 
removal of, 61, 62, 09, 100 
salary of, fixed, 90 
sentence dolivorocl by, 112 
Judgements, how delivered, 101, 103 
law set out m, 31, 102 
Judicature Act, 1873, 257 
Judicial notice, 93, 94 
Juihcial separation, 287, 288 
marriage not annulled by, 287 
. wife, position of after, 287, 288 
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Judicial Trustees Act, 1876, 889 
Ju^ciary law : 

common law as, 21 
custom, based on, 30, 31 
equity, 39-45 

foreign systems, limited effect 
of, 37, 38 
growth of, 35, 36 
interpretation of, 47, 48 
origins of, 34, 35 
peculiarities of, 29 
precedents, effect of, on, 34, 35 
Roman Law, effect of, on, 30 
uniformity of, 31, 32 
Jura in personam^ 309 
rm, 309 

Jurors : 

challenge of, felony in, 202 
panel of, 98 
Jury ; 

civil cases less used in, 97 
Court of Chancery, dispensed 
with by, 43 
Common Law, in, 43 
crimmal cases m, 96, 97 
defined, 97 ; divorce, in, 292 
facts found, by, 20 
growth of, 97 
introduced, 20, 97 
own knowledge, acting on, 96 
service, 98 
system justified, 167 

torture prevented by, 122 
unanimity of, 98 
Justice : 

administration of. State, absorbed 
by. 27, 28 
obstruction of, 168 
Justice of the Peace, administra* 
tive duties removed from, 101 
as to, 67, 100, 101 
bias of, 100, JlOl 

number of required in summary 
offences, 106 
recruitment of, 100, 101 

Kong I 

action against, civil, 171, 172 
crimmal, 171 

can do no wrong, 171, 172 
orders of, defence as, 172 
and see ‘ Crown * 

King’s Bench Division : 

appeals to from Quarter Sessions, 
69 

Certiorari, writ of, issued by, 67 
judges of, 72 
jurisdiction of, civil, 72 
crimmal, 66 

Mandamus issued by, 67 


prerogative writs issued fey, 66 
Prohibition, writ of, issued by, 67 
trial at bar, 66 
King’s Proctor, 287 
‘ Knockouts,’ 432 

Lancaster Palatine Courts of, 73 
Land, annuity charged on, registra- 
tion, 366 

dealings with, 321, 322 
division of, 312, 313 
dual ownership of, 32<1 
endowment dealings With, 321, 322 
forcible entry on forbidden, 165 
interests in : 

agreement as to, writing, 405 
chattel, 311 
equitable, 329-33 
future, 331-7 
kinds of, hmited, 322 
personal property, as, 311 
occupiers of : 

negligence of, 421 

duty to take care, 421 
ownership of, 314 
extent, 313 

feudalism, effects on, 22 
matter of law, 315, 316 
notice, 367 

political importance of, 317 
possession of, 314, 315, 316 
hngi manu^ 315 
right to, barred by lapse of 
time, 115, 116 
possessor of, rights of, 316 
purchaser of, protection, 322, 
323, 328, 384 

Registration Act, 1926, 371 
Registry, 366 
rights to possess, 316 
settled, see ‘ Settled Land.’ 
Landlord, consent of, alienation to, 
349 

Lapse (of legacy), 300, 377 
Larceny, 216, 217 
animal of, 220, 221 
bailee by, 218 
banknotes, of, 216, 217 
cattle, of, 226 
finding, by, 217, 218 
intent to deprive, 219, 220 
letter, of, 220 
person, from, 220 
possession and, 217 
ship, in, 220 
simple, 220 
temporary, 219 
tnck, by, 218 
will of, 220 

Larceny Act, 1916, 216 
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Law t 

Administrative, classid cation, 213 
Canon, see ‘ Canon Law * 

Church, mfluenco of on, 16 
common, see ‘ Common Law * 
compulsion in, 4, 6 
concept of, expansion, 6 
enactment of 16, 17 
government according to, 170, 171 
ignorance of, 195 
Industrial, classification, 213 
meaning of, 3, 4 
Merchant, 26-” 8 
administration, 27 
common law, absorbed mto, 
28, 38 
national, 7 
nationality, of, 8 
natural, origin of, primitive idea, 6 
study of, 7 

uniformity of, effect, 5 
nature of, 3-11 

Norman conquest, effect of on 
English, 17-21 
of God, 6. 7 
the State, 7, 8 
order as element of, 4, 5, 6 
persons, onforcoil on, 132 
reporting, profesMion of, 33 
Rule of. 170, 171 
Habeas Corpus, writ of, but- 
tress of, 174 

unification of, by the Normans, 21 
universal exist once of, 3 
LoasohoblH, 32r>“>7 

ejectment, nM’Overy of by, 253 
personal property os, 311 
Leases, 325-7, 355 
ejectment, 326 
forfeiture of, 326 
inalienable, 349 

incorporeal hereditaments of, 327 
proviso for re-entry in, 326 
Legal estate, 322-4 
outstanding, 321 

registered land in, transfer of, 372 
succession Urnited by way of. 358 
Legal profession, divi.'>ion of, 79 
monopoly of, 78, 79. 

Legislation, explained, 16 
Legitimacy Ac‘t. 1926, 294 
domicile, 294 

existing marriage, effect, 294 
operation, 294 
Lessee, 326 
ejectment of, 326 
waste by, 326 

Lex Mercatoria of Malynes, 28 
and see * Law Merchant ’ 

Libel, 179, 231, 434, 435 


eriminal : 
publication, 231 
truth, 233 

defences to action for, 232-4 
fair comment, 179, 233 
innuendo, 231 
malice in, 232 
express, 234 
misdemeanour, as, 236 
newspaper : 

aVisence of malice pleaded by,434 
apology, 434 
negligence, 434 
by, judge’s order, 434 

action for damages, not ap- 
plicable to. 434 
opinion, statement of, 233 
privilege, 232, 234, 435 
counsel, of, 234 
judge, of. 234 
qualified, 234 
witness of, 234 
publication, 434 

wife, of plaintiff to, 434 
own to, 434 

Star Chamber, dealt with by, 231 
truth, defence of, 232, 434, 436 
Libel Act, 1792, 231, 232 
Licenses, charge for grant of, 163 
to use patents, 347 
Lien : 

common law, 339 
etjuitable, 339, 340 
maritime, 270 
Life interests, 329, 330 

Govornmont and India stock in, 
337 

inalienable, may be made, 349 
Limitations, Statutes of, 1 15-18 
LiinitOii liability company, 141 
Litigant, personal appearance of, 78 
Liverpool Court of Passage, 28, 73 
London : 

bonier city as, 64 
criminals, resort of, 64, 66 
Mayor’s court of, 73 
Lord, feudal, court of, 19 
Lords, House of, appeals to, 69, 70, 76 
criminal matters, in, 69, 70 
jiKlicial duties of, 76, 77 
Lunatic, 135-7 

civil proceedings by, 113, 114 
criminal law, position as to, 136, 137 
gifts of, vokI, 136 
marnage of, 136, 284 
not 80 found, 136 
coot rail ts of. 136 
sentence of death on, 137 
so found by mqmsition, 135 
torts of. 137 
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who are, 135, 136 
will of, 136 

Machinery, liability as to, 421, 422 
Mail ship, freedom from arrest, 271 
Mamtenance (support) : 
child, of, 296, 297 
family, of, 273 
poor, of, 182 
remedies, 185 

‘ Maintenance ’ (wrongful), 168, 
237-8, 412 
Mala per set 193 
quia prohibitat 193 
Malice, crime, in, 193 
Malicious : 

Damage Act, 1861, 222 
prosecution, 237, 436 
acquittal, m, 436 
arrest, 436 
bankruptcy, 436 
damages, exemplary, 436 
execution, 436 
motive, 436 

reasonable and probable cause, 
436 

wounding, 209 
Malynes, work of, 28 
Management, powers of exercised 
by tenant for life, 384 
duty of trustees, 384 
Mandamus, writ of, 185 

issued by Kmg’s Bench Division, 
67 

Mandatory Order, 264 
Manor : 

custom of, enforced in lord’s 
court, 19 
origin, of, 15 

Mansfield, Lord, Law Merchant 
adopted by, 28 
Manslaughter, 205, 207, 208 
attempted, 208 
mfanticide, 207 
sport or game, m, 207, 208 
Marriage, abroad, 278 

age for, 284 ; Anglican, 274, 276 
authority of Church Courts over, 
24 

King’s Courts over, 25, 26 
banns, 275 

breach of promise of, evidence, 128 
certificate, superintendent regis- 
trar of, 275, 276 
civil, 276, 277 

co-habitation, duty of, relief 
from, 288 
consents to, 277 

illegitimate children, as to, 277 


refused, power of court, 277 
want of, effect, 278 
consequences (legal), 278-83 
consortiurrit 278 
contiaet, 273, 274 
differs from, 274 
to procure, 400 
defined, 273 
dissolution of, 283-92 
age, want of, 284 
bars to, 289-92 
consent, want of, 284, 285 
impotence, 285 
marriage existing, 285, 286 
mistake, 285 
divorce, see ‘ Div’orce ’ 
false declarations, 277 
mfant, of, 135 
Jews, of, 278 
licence, common, 275 
registrar of, 277 
special, 275 

non-Anghcan, 276, 277 
celebration of, 276 
notice, 276, 277 
book, entry in, 276 
declarations, 277 
nullity of, decree of, 285-7 
preliminary steps, 275 
prohibited degrees, 284 
Quakers, of, 278 
solemnities of, 274-8 
subsequent, of parents, legitima- 
tion by, 275 

will, revocation of by, 375 
w'ltnoss to, 276 

clergyman cannot act as, 276 
Marriage Act, 1836, 276 
words requiroil by, 276 
Married Woman : 
position of, 138, 139 
restraint on anticipation, 280-2, 
349 

separate property of, 28 1 
and see ‘ Husband and Wife.’ 
Mamed Woman’s Property Act, 
1882, 281 

Martial Law, 176-8 
McNaghieut case oft 196 
Master and servant, 415-16 
Meeting ; 

freedom of, 180, 1 81 
public, 180 
unlawful, 180 
Mendicant Orders, 318 
Mental shock, action for, 41 S, 
419 

damages for, 419 
Merchant Shipping Act, 270 
Mignonette case, 198 
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Military : 

commissions of array, 160 
courts, 90 
feudal array, 160 
service, liability for, 160 
militia, 160 

* soldier,’ origin of, 160 
standing army, 161 
Minister advice of, supcisodes will 
oi King, 153 
Health, of, 184 
Labour, of, 184 
position of, 51 
rules made by, 61 

Misdemeanour, and felony, differ- 
ences between, i202 
Misrepresentation (in contracts), 
400, 401 

Mistake (in contracts), 401 
condition, 401 
identity as to, 401, 402 
subject-matter, as to, 402 
meaning of, 401 

nature of transaction, as to, 401 
root of contract, going to, 40 1 , 102 
specific performance, refusal of, 
groiuid for, 402 
Money ; 

obtaining by false pretences, 221 
paid by mistake, 410 
defendant’s, ro<jut‘Ht, 410 
obtained colore ojjivii, 410 
to use of another, 410 
taken honestly, title, 353, 354 
Monopolies (patents), 344 
Monopoly riglits, inlVuigemeutof, 420 
innocoiicy, 429 
Moots, 02 

Morality, crimes against, 225-30 
rules of law in accordance with, 31 
Moratorium, 409 
Mortgage, 261. 327, 328, 355-7 
charge on laml, by way of legal, 
327, 328 
chattels, of, 350 

deposit of title deeds, by way of, 
356 

equity of retlemption, 319, 350 
for<H‘U)8ure of, 261, 356 
perpetual, chanicteriHt.ics of, 355 
personal obligation of mortgagor, 
355 

proprietary interest conferred by, 
355 

redemption of, 201, 350 
snb-t<irm as, 356 
term of years, as, 350 
Moitgagoo* coiivt'yance by, 328 
legal estate has, 356 
refusing to reoonvey, 202, 203 


rights of, 357 
title deeds, right to, 366 
Mortgagor, legal estate has, 356 
personal liability of, 357 
rights of, 357 
warianty of title by, 357 
Mortmain, 318; rule of, 146 
Motor lusuiance Act, 1930, 396 
Moveable • 

delivery of, court can compel, 252 
recovery of, action for, 252, 253 
defence, 252 
Movement : 
freedom of, 181 
aliens, 181 
ne exeat regno, 181 
Municipal Corporations Act, 142 
Kloctions Act, 1881, 229 
Murder, 205-7 
attempt, 208 
body must bo found, 206 
capital sentence compulsory, 207 
direct contact, 205 
intoutiou, how far necessary, 205, 
206 

mno(‘ont person of, to save own 
life, 198 

mistake as to person, 200 
now -born infant of, 207 
obstruction of oflicor of justice, 
rosultmg m, 206 
recklessness, resulting in, 205 
victim living a year and a day, 
defence, 206 

Mutiny, stimug up, 159, 160 

Nation, laws of, 7 

state, distinguished from, 7, 8 
Nationality, liritiah, see * British 
subjects ’ 

Naturalization, certificate of, 164-6 
granted when* 154, 155 
revocation of, 155, 150 
Naval Disci j)l me Act, 177 
Navy, ship of, free from arrest, 271 
Necesaaiies, infant liable foi, 134 
Wife may pletlgo husband’s credit 
for, 279 

Negligence, 410-24 
contributory, 422, 423 
Admiralty, rule as to, 423 
children, adults m charge of, 423 
by, 423 

invitation to, 423 
criminal, 195, 196 
definition of, 419 
doctor, by, 420 
duty t<i take care, 420 

relationship of parties, 420, 421 
land, in rosp^t of, 424 
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Negligence — eonHnufd 
oinissKja, essence of, 420 
railway company, bj , 420 
third party, effect on, 423, 424 
wilful, 196 

Negotiable instruments, 342, 343, 
353 

bond fide, holder for value, 342 
holder in due course, 353 
pass by delivery, 342 
Nemo det quod non habet^ 353 
New trial, application for, 103 
Next>of-km, rules of distribution, 
303, 304-7 

Non-corporate groups, 147, 148 
Norman conquest, Englisii law, 
effect of, on, 17-21 
Kings how far absolute, 151 
Northern Ireland, appeals from, 76 
Notice, marriage of, 276, 277 
ownership of land as to, 367 
trustees to, 381 
Nuisance, 426, 427 

abatement of, 165, 427 
injunction against, 427 
notice, 427 

public, as to, 229, 230 
Nullity of marriage : 
decree of, 285, 286 
stages of, 92, 287 

Obiter dicta : 
use of, 34 

O’ Tien's Case„ 175, 176 
Offences Against the Person Act, 
1861, 228 

unnatural offences under, 228 
attempts, 228 
Offer, see * Contract.’ 

Official Receiver, in bankruptcy, 269 
Official Secrets Acts, 167, 168 
offences un<ler, trial of, 65 
Oleron, Laws of, 27 
Order : 

authority, enforced by, 5 
implied in law, 4, 5 
origin, 4, 5 

maintenance of, 161, 162 
observance of, 164-8 
Order in Council, 51, 52 
validity of, 51, 52 
Ordmances of Norman kings, 46 

Papal jurisdiction, 24 
Parents, 293-9 
duties of, 296, 297 
Lability of, children, debt of for, 
297 

to support, 296, 297 
succession by, intestacy in, 307 


Parliament i 
election of, 185, 186 
established after the Courts, 30 
party organization, 186 
questions in, 185, 186, 197 
Patent designs, 344 
Register, 366 
rights, 344 

duration of, 344 
licences, 347 
transfer of, 360 

Peers, accused of felony, trial of, 202 
trial by, 251 

Penal Servitude, 238, 239 
Act, 1844, 239 
age limit, 239 

imprisonment, substituted for, 239 
minimum peiiod, 239 
Penalties, 250, 407 
Pensions, 343 

Old Age, 182, 183 
Perjury, 125, 126, 168. 226, 227 
Act,' 1911, 227 

declarations at marriage, in, 277 
felony, m not, 227 
offences classed w^ith, 227 
subornation of, 227 
Poipetiuties. rule against, 331, 332, 
351, 358-61, 377, 378 
defined, 359, 360 
forfeiture on broach of condition 
applies to, 361 
inteiotet, length of, 360 
date of vesting, 360, 301 
seventy of, 360 
Pei*8on : 

corporation as, 133 
law unfoiecablo through, 132 
legal, 132 46 
diHubiiities, 133 
* Personal Chattels ’ : 
succession to, 303 
what are, 303, 304 
Personal Heprescutative ; 
administration by, 301 
contrasted with trustee, 390-1 
conveyance by, 32S 
duty of to distribute, 390 
liabilities of, 390 
powers of, 391 
temporary, 300 
‘ Petty Jury,’ see * Jury/ 

Potty Sessions, 68, 69 
appeals from, 69 
business of, 68 
composition of, 68, 69 
preliminary jurisdiction of, 69 
summary jurisdiction of, 68 
Piracy, 212, 213 

Plaintiff, disabilitieff of m to trme, U 7 
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Plea Rolls, 81 

Pleading, eaily use of, 43 

Pledge, of chattels, 3r>7 

Police, aupiTvitoion, 241, 242, 213, 244 

Poor Law, Klizabethan, 182 

Poor Perbons ; 

assistance of, civil cases, in, 118 
maintonanco of, 182 
representation of in legal pro- 
ceedings, 1 1 1 

Poor Prisoneis Ijefonco Act, 111 
Popes, intluenco of, 24 
Poplar Borough Council case, 199 
Possession, 314-10, 324 
Powers, appointTnont of, general, 
301, 3ol, 3r>2 
exercise of by will, 3/52 
special, 351 
sale, of, 384 

Precedent, judicial, doctrine of, 32 
Pregnant wonnin, not 8onton<‘otl to 
death, 207 

Preliminary enquiry m criminal 
proceedings, 104 
discharge after, 104 
none in civil proceedings, 113 
Prerogative, Royal : 
authority of, 151 
orders issued under, 51 
writs, 66, 67 
Press : 

position of, 234, 235 

under Act of 1920, 235, 230 
refusal to publish explanation, 235 
Presumptions, y4‘ri 
Prevention of Corruption Act, 1900, 
Crimes Act, 1908, 242 (229 

Preventive detention, 212, 243 
Printer, 235 
Private citizen : 

Crown, protection by, right of to, 
178, 179 

duty of, to aasist in presi^rvmg 
order* 161, 102 

interference of, in foreign wars, 
108, 169 

self-help by, 104-6 
Privy Council, 51 
Judicial Coininittee of^ 77 
orders issuetl by, 51 
Prize fight, 162 
Probate, 302 

Probate, Divorce, and Ailmiralty 
Division, 72 

Probation of offenders, 244, 245 
conditions, failure to obm^rvo, 245 
of Ol'fenders Act, 1907, 244 
officer, 245 
Procedure : 
civil, U3-19 
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no preliminary proceedings, 113 
open court in, 91, 92, 93 
right of accused to bo heard, 91, 92 
rules of, salient features of, 91-119 
skilled advisers, 91 

criminal cases m, 91-113 
Prohibition, writ of, 67 
Promissory Notes, 342 
Promissory Oaths Act, 1868, 158 
Proof, burden of, on accuser, 93 
Property : 

chattels in, 311 
crimes against, 214r-24 
land, in, 311 

law of, general principles, 308-12 
moaning of, 308, 309 
‘ natural rights ’ of, 308 
personal, 311 

real distinguished from, 311, 312 
Proprietary rights, 310 

rights in rem are not always, 309, 
310 

Prosecution : 

agreement to stifle, 406 
Crown, always m name of, 106,107 
lapse of time no bar to, 108, 109 
leave of to withdraw, 108 
malicious, 106, 107 
private, 106, 107 
public, 106 

Prostitution, 228, 229 
Protection ()rdor, 288 
Public Bodies (Corrupt Practices 
Act), 1889, 229 . 

Public duty, evasion of, contract 
for, 400 

Public Health Acts, 213 
Public Meetings Act, 1908, 180, 181 
Public rights, violation of, 416, 417 
Public Truhtoo, 389 
corporation solo as, 145 
Publication of reports of matn 
monial cases, 235 -6 
Publicity of trials, 91 -3 
Punishment : 
amount of, 112 
forms of, 238-46 
objects of, 191, 192 
Purchase money : 

trustees, paid to, 328 
J^urchasor : 

position of, where no title, 353 
protection of. 322, 323, 328 
receipts of trustees from, 384 
search by, 336 

Quare Impedit, action of, 428 
Quarter Sessions : 

appeals from to High Court, 69, 73 
appeals to, 69 
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Quarter Sessions -continued 
chairman of, 67, 68, 100, 101 
composition of, 67 
boroughs, m, 68 
Jurisdiction of, 68 
recorder as j udge of, 68 
Quasi-contracts, 409-10 

Rape, 209, 210 
Real actions, 250 
Real Property Act, 1845, 371 
Rebus s^c stantibus t rule of, 409 
Receiver in bankruptcy : 
appointment of, 266 
debtor of, property of, in execu- 
tion, 266 

Receiving stolen goods, 221 
Recognizances, 241 
Recorder, 68 

Records, Norman system of, 18 
Recovery in kind, 250, 253 
Rector, corporation sole as, 146 
Reform Bill, riots, 162 
Reformation, Church Courts, sur- 
vived, 25 

Registration of title to land, 329, 
354, 366, 371-3 
compensation, 372 
compulsory, 372 
Dominions in, 372, 373 
Crown grant, 373 
Eastbourne, in, 372 
London, county of, in, 372 
optional, 372 

sale by uniegistered deed, effect 
of, 372 

title, absolute, 373 
possessory, 371 
transfer by means of, 371-3 
defects in, 373 

Relations, marriage with, 284 
illegitimate, 284 
Religion, crimes against, 225-30 
‘Remainders,’ 331, 332 
contingent, 332 
Replevin, action of, 165 
Reports ; 

Chancery cases of, 45 
growth of, 33, 34 
origin of, 32, 33 
printed, 33 

Reputation, crimes against, 231-7 
torts as to, 433-6 
Res ges ae, 129 

Respondeat superior^ doctrine of, 173 
Res %psa loquitur t 95 
Restitution of conjugal rights, 279 
land and goods, 250-3 
Restraint oii anticipation, 280, 
281, 282, 348 


lifting of, 849 
and see ‘ Married Woman.’ 
Restraint of trade, contracts in, 
406-7 

‘ Reversion,’ 332, 333 
disappearance of, 332 
Reversionary interests, settled, 
capital and income, 385, 386 
Revolution Parliament, 1688, 161 
Riot Act, 1714, 166, 177 
Damages Act, 1886, 178 
liability for damage by, 178 
Riots, Gordon, 166 
Robbery, 215, 216 
Roman Law, Law Merchant partly 
derived from, 26 
use of, by judges, 30 
wills and intestacies, affecting, 38 
Romans, conquest of Britain by, 
26 

Running-down case : 
negligence, as, 425, 426 
trespass, as, 425, 426 
Rule : 

conduct of, enforced by State, 9 
defined, 8, 0 
nm, 174 

perpetuities of, against, 331, 332, 
351, 358-61, 377, 378 
defined, 359, 360 
forfeiture on broach of condi- 
tion applies to, 361 
interest, length of, 360 
date of vesting, 360, 361 
seventy of, 360 

Sale, 352-5 

agreement to sell, 352 
defined, 352 

market overt in, 354, 355 
transfer of property on, 352 
formalitioH, 352 
two transactions, 352 
Sale of Goods Act, 346, 367 
Sanctions : 
civil, 249-71 
criminal, 238-46 
Scienter^ 414 

Sea, enme committed at, trial of, 66 
Seal, deed on, 363, 364 
Searches, 328, 329, 335 
Secularism, 225 
Sedition, 166, 167, 169 
Seduction, 430 
Seism, 250, 251, 317, 318 
dealt with in King’s Court, 
Sekien, 44 
Self-defence, 165 
Sentence : 

delivered by judge, 112 
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Sentence — conftnved 
discretion of judge, 112 
fixed, when, 112 

Servant, course of employment, 416 
enticing away, 430 
torts of, liability of master for, 
416, 416 

Services, deprivation of, action for, 
430, 431 

trade dispute m, 431 
unpaid, 162, 163 
Settled Land : 

conveyance of, 328 
leases of, facilitated, 322, 323 
sale of, facilitated, 322, 323 
Settled Land Act : 

conveyance under, 328 
Settlements, 321, 357-63 
defined, 357, 358 
effect of, 321 
family, 361, 362 
marriage, 357, 358 
unimpeachable, 35£ 
strict, 311, 312 
voluntary, 357, 358 
deed by, 358 

voidable on bankruptcy, 350 
will, by, 358 

Sexual connexion, contract for, 
406 

Shares, companios in, 343 
ships in, 366 
transfer of, 366 
Sheriff : 

activities of, rostricted, 61 
early duty of as to criminal 
accusation, 61 
office of, unpopular, 162 
qualifications of, 162, 163 
Ship: 

action in rem against, 270 
release, 270 
arrest of, 270, 271 
Ship-money case, 153, 171, 172 
Sisters, succession of, 307 
Slander, 231, 416, 435, 436, and aee 
* Libel/ 
damage, 435 
special, 435 
publication, 435, 4S0 
repetition, 435 
title of. 420, 430 
Slander of Women Act, 435 
Slave trade, 212, 213 
Act, 1824, 213 
SoUcitation. 228, 220 
ioUoitors, 79, 84-8 
admission of, 86, 8t 
fees, $7 

Master of the Rolls, 1^, 86 


•ppronticeship, 86, 87 
premium, 87 
audience, right of, 87 
business of, 87, 88 
client bound by, 88 
controlled by Law Society, 85, 86 
88 

Master of the Rolls, 88 
foes of, 88 
immunity of, 88 
Inns of Chancery and, 86 
liability of, for negligence, 88 
origin of, 84. 85 
proctors combined with, 85 
qualifications of, 86, 87 
scriveners, business of passed to, 85 
Solvency, deception as to, 433 
writing, 433 
Specific Performance : 

Chancery Court, granted by, 42, 
265, 266 

shari'S, as to, 266 
gratuitous contract, not ordered 
of, 404 

refusal of. 258, 402, 404 
Speech, freedom of, 170, 180 
limitations on, 179, 180 
Spies, 167 
Spouse, surviving : 

rights of on intestacy, 303, 304, 
307 

Star Chamber, Court of, 91 
libel dealt with by, 231 
State : 

administration of justice abaci bed 
by. 27 

belief, (juostiona of not dealt with 
by, 9 

early conception of, 162, 153 
exclusive law-maker is not, 10 
laws of, defined, 7, 8 
nation, distmguishod from, 7, $ 
rules of conduct enforced by, 9 
how, 10, 11 
when, 9, 10 

secrets, betrayal of, 167, 168 
Status : 

change from to contract, 392, 393 
defined, 133, 134 
Statute : 

Act of Parliament not equivalent 
to, 50 

amendment of, 66 
early examples of, 46 

po9t factOt objection to, 46 
Frauds, of, 405 
Forcible Entry, of, 165 
interpretation, of, 48-56 
logioal, 49 

wiJ* of genena, 56 
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Statute— 
law, 46-55 

alteration of by, 46 
size of compared to judiciary 
law, 47 
naming of, 53 

obsolete, enforcement of, 53 
of Uses, 320, 325 
effect, 320, 321 
failure of, 335 
objects, 335 
repeal of, 335 
permanency of, 53 
preamble of, employment of, 
49 

short titles, use of, 54 
Westminster I of, 162 
‘ Statutory trusts,’ 306 
Stephen, Sir James Fitzjames, 225 
Stock, 343 

transfer of, 366 
Stratheden, Lord, will of, 360 
Street Betting Act, 1906, 229 
Subject ; 

duties of, Crown towards, 157-87 
inter se, 157 
Subpoena f 127 

Succession on death, law of, 271, 
272, 302-7 

Summary Jurisdiction (Mamed 
Women) Act, 1895, 272, 288 
Summary Offences, 105, 106, 202, 
203 

dealt with at Petty Sessions, 18, 
106 

prosecution witliin six months, 
109 

sentences of, 106 

Taff Vale case, 148 
Taxes, 163, 164 

collector of, position of, 164 
Crown, prerogative privileges of, 
used to recover, i64 
payment of, 163 
Tenant for life, 329, 330 
mines, may work, 329 
position of, 329, 330 
waste by, 329 

wasting security, capital, and 
income, 385, 386 
Tenants : 
in chief, 251 
serf, 261 
years, for, 251 
Tenure, 356 
Term of years, 325-7 
absolute, 325-7 
defined, 327 
possession, in, 325 


lives, dropping of, depending on, 
325 

Testament, ^ee * Will.’ 

ThoUusson Act, 362 
Things in action, 341-7 
assignment of, 367 
notice, 367 

legal and equitable, 347 
life interest m, 3t7 
meaning of, 341, 342 
* Threats action,’ 430 
Ticket-of-leave, 239 
revocation of^, 239 
Time beginning to run. Crown, 
against, 108-10, 117 
plaintiff, against, 116, 117 
disabilities, 117 
Title, 316 

land, to, responsibility of vendors, 
352, 353 

registration of, me ‘ Registra- 
tion.’ 

things in action to, responsibility 
of vendors, 352, 353 
Tohon (Mrs.) cam of, 104 
Torts, 37, 411-36 
absolute liability, 413-15 
action for, ended by death of 
party, 412 
exceptions, 412 
per 86, 416, 417 
claim in, not transferable, 412 
exceptions, 412 
defmed, 411 

independent contractor, of, 416 
law of, action on case devehipeii 
out of, 417 
negligence, 413 
person, against, 417-24 
property, in respect of, 424-30 
reputation, as to, 433-6 
vicarious liability for, 413, 416 
Torture, use of, 121, 122 
Trade Disputes Act, 1906, 432 
and Trade Unions Act, 1927, 432 
Trade-marks, 344, 345 
bond fide us© of, 345 
goodwill sold with, $45 
originality of. 345 
Register of, 345 
removal from, 346 
Trade Unions, criminal conspiracy, 
relieved from, 180 
Transfer : 
deed, by, 363-6 
delivery, by, 368-71 
registration, by, 371-S 
wUl, by, 373-8 
word of mouth, by, 367-7 1 
writing unsealed, by, 366, 367 
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Tte&Bon, 158-60, 208 
Act, 1695, 92 
felonies, 169 
misdemeanours, 159 
prosecution for, time limit, 108, 109 
Treasury notes, 342, 343, 353, 354 
Treasury Solicitor, corporation sole 

Trespass, 416, 417, 418 
consent, 418 

injury other than, 418, 410 

J *ustification, 426 
and, to, 424, 425 
damage, 425 
intention, 425 
possession, 426 
Trial at bar, 66 
Tribunals, domestic, 91, 92 
Trover, 425, 428 
Trust, 379-91 
administration of, 383-8 
Court, supervised by, 380 
beneficiaries, number of, 380 
breach of, fraudulent, no dis- 
charge in bankruptcy for, 388 
charitable, 380, 381 
* constructive,* 388 
corporation, 328, 329 
Court of Chancery, enforced by, 
42 

managed by, 262, 263 
creation of, 380 
will by, 380 
writmg, 380 
defined, 379 
elements of, 379 
equitable interests may be, 382 
funds, charges on, capital and 
income, 386 
implied, 388 

money, recovery of from bank, 334 
^ private, 380 

property, beneficiary entitled to 
follow, 333, 334, 387, 390 
exclusive right of, to, 390 
included m, 382 
‘ resultmg,’ 388 
safeguards of, 388, 391 
Trust for sale, ovcr«roaching, 329 
Trustee Act, 1925, 367, 387 
Tnistee : 
abroad, 387 
accounts of, 386 
audit of, 386 
acts gratuitously, 380 
banker, employment of, by, 387 
beneficiary, as, 381 
conveyance to, 380 
criminal liability of, 217, 38$ 
death of. 380 


delegation by, 386, 387 
discharge of, 380 
duty of, diligence, 383, 384 
directions of trust instrument, 
to abide by, 383 
trust property, to preserve, 384 
realize, 384 
executor as, 379 
fraudulent, larceny by, 217 
impartiality of, 385 
investments, by : 
authorized, 385 
hazardous, 385 
unauthorized, 385 
wasting, 385 

capitalization of, 385 
lapse of time pleaded by, 389 
lease, renewal of, by, for own 
benefit, 388 

liability of, imprisonment to, 388 
management, powei-s of, 384 
must make no profit, 387, 388 
number of, 328, 380 
obligations of, 382, 383 
own judgement, must rely on, 
387 

personal representative distin- 
guished from, 389 
powers of, chattels as to, 384, 385 
profits, must accoimt for, 387, 388 
property of, execution against, 389 
purchase-money paid to, 328 
receipts by, 384 
removal of, 380 
resignation of, 380 
self, cannot purchase from, 388 
sole, 380 

solicitor, employment of, by, 388 
tenant for life dealing with, 384 
who can be, 379 

l/ltra vires y doctrine of, 143 
Undo, succession of, 307 
Undertaking, voluntary, failure to 
perform, 393 
misfeasance, 393 
negligence, 393 
Undue influence, 399, 400 
presumed, when, 400 
Unlawful assembly, 180 
Unnatural offences, 228 
Uses : 

Chancery Court, dealt with by, 
42, 319, 320 
equity as to, 319 
invention of, 318, 319 
Uses, Statute of, 320, 325 

* Valuable consideration,* see ‘ Con- 
sideration* 
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Vexatious Indictments Act, 107 
Voyage, claim arising out of, 270 

Wales, Britons retire to, 13 
Waste, 329, 330, 428, 429 
equitable, 330 
permissive, 329 
tenant for life by, 329 
for years, by, 326 
without impeachment of, 329, 330 
Westminster II, Statute of, 40, 41 
Whipping, 240 

Wife, agent of husband as, 282, 283 
aiding husband to escape, 200 
coercion of, by husbano, no pre- 
sumption of, 198 
compellable witness, when. 111 
competent witness in divorce 
proceedings, 292 

debts of, liability of husband for, 
282, 283 

liability of to support husband, 
279, 280 

restramt on anticipation, 280, 281 
rights of, mtestacy, on, 304 
tort, husband, can sue for, when, 
280 

of, husband liable for, 283 
Wilkes, John, 172 
Will (testament), 373-8 
attestation of, 374 
charity, gift to m, 378 
Church Courts, administered by, 24 
codicils, 374 
conditions m, 361 
convict, of, 137 
defined, 373, 374 
destroyed, 375 
proof of, 375 
entailed mterest, of, 377 
freeholds made devisable by, 262 
general disposition in, 376 
‘ holograph,’ 374 
infant, of, 134 
lapse m, 377 
avoidance of, 377 
lunatic, of, 136 
married woman, of, 373 
meaning of, 375 
no restrictions on, 376 
property, disposal of by, 376 
rectification of, 267 
residuary dispositfion in, 300, 377 
legatee, 377 
revocation of, 375 
Roman law, as to, 38 


sailor, of, 373 
signature, of, 374 
soldier, of, 373 
solemnities of, 374 
specific gift, in, 377 
technical words m, 376 
transferred to King’s Courts, 25, 
26 

witnesses to, 374 
writing in, 374 

William I, courts set up by, 18, 19 
English law preserved by, 19 
Wisby, Laws of, 27 
\\ itness, 95, 96 
accomplice as, 128 
child as, 128 
competency of, 127 

husband in bigamy case, 227 
compulsory, appearance of, 127 
cross-exammation of, 95, 126, 127 
credit, as to, 123 
deed, of, 364 

fiist-hand knowledge of, 95 
immunity of, 1 27 
interested, oxclusiou of, 43 
intimidation, of, 168 
marriage, of, 275 
parties as, 117, 118 
questions, need not nn8\\er, 118 
scientific, 125 

two required, wdien, 96, 127, 128 
wife as, 1 U 

bigamy as to, 227 
wih, of, 374 

Women, assault on, mdecent, 209, 
210 

trickery, by, 210 
house of ill-fame, lietained m, 21 1 
liability of to maintain order, 
162 

support child, 296 
slander of, 435 

Workmen’s Compensation Act, 396, 
421, 422 

jurisdiction of County Court, 74 
Writing : 

chattels, trusts of as to, 366 
land, interests m, etiuitable, 
creation by, 366 
transfer by, 366 

things in action, transfer by, 366, 
367 

unsealeil, 366, 367 
will m, 374 

Year Books, 33 
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